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This Guidance Document is a companion document to the Certified Emission Reductions Sales and Purchase Agreement (“CERSPA”) template. It is intended to explain the terms and conditions of the CERSPA and, in some cases, provide alternative terms and conditions that may be used when circumstances require.

The Guidance Document follows the order of the CERSPA, with each article of the CERSPA listed in the Guidance Document. Each article is followed by a section titled Comment which contains a brief explanation of the article. Each clause within the article is similarly accompanied by a Comment section. Where appropriate, this is followed by a section titled Alternative Language which includes additional or alternative drafting text. 

The CERSPA and Guidance Document are publicly available living documents and will be expanded and updated as the CDM’s regulations evolve and users and reviewers provide feedback, drafting suggestions, and additional terms and conditions as required. 

The CERSPA and Guidance Document are not intended to provide definitive examples of every way to draft a CER sale and purchase agreement. Other drafting alternatives exist that are not presented in the CERSPA or discussed in this Guidance Document. 

We encourage users and reviewers to provide their input at www.cerspa.org or to the Secretariat for the CERSPA Initiative directly* for inclusion in the next edition of the CERSPA and Guidance Document.
The CERSPA Initiative is mainly sponsored by the INTER-AMERICAN INVESTMENT CORPORATION (IIC), a member of the Group of the Inter-American Development Bank. Funding for this Initiative was kindly provided by the Government of the Republic of Korea, through the Korea-IIC SME Development Trust Fund, and by the Swiss State Secretariat for Economic Affairs (SECO) through the IDB Technical Cooperation Trust Fund for Consulting Services and Training Activities. The German Ministry of Economic of Cooperation and Development (BMZ) supports the CERSPA Initiative and will engage in supporting regional workshops to disseminate its objectives. A complete list of sponsors and participants is included overleaf.
Disclaimer: The CERSPA template agreement and the Guidance Document reflects the personal views of the contributing authors only, and do not necessarily reflect the views or opinions of any organization they may be associated with. They do not constitute or substitute for legal advice and none of the contributing authors can be held liable for any mistakes or inaccuracies they may contain. Any person using the CERSPA template agreement or Guidance Document does so at their own risk. Expert legal advice should be sought prior to using any part of the CERSPA or Guidance Document. 
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1. Background to the CERSPA

As the carbon market continues to develop, there is a need to assist project developers to draft and negotiate contracts under which they sell the carbon credits they produce. Many Clean Development Mechanism (“CDM”) projects, in particular smaller CDM projects, are being developed by entities which do not have substantial resources available to obtain advice from expert law firms. In most cases, project developers and sellers of Certified Emission Reductions (“CERs”) select carbon buyers solely based on the unit price offered. A few weeks after having communicated their choice to the buyer, they are likely to find an Emission Reduction Purchase Agreement (“ERPA”) in their email inboxes. The agreement is likely to be long, complex and in a language that the seller is not fluent in. Few sellers have legal advisors with previous exposure to CDM projects; many rely on their generalist lawyers or try to manage the negotiations process without legal assistance. In addition, sellers are rarely represented in forums like the International Emission Trading Association and do not have the resources or capacity to follow the international discussions related to the Kyoto Protocol in detail. 

The CDM provides project developers in developing countries with an opportunity to access a hard currency cash flow and seek additional upfront financing resources. However, contracts under which project developers sell their CERs that include delivery guarantees, penalties and strict enforcement clauses, can turn an ERPA from an asset to a liability. Such contracts can undermine the usefulness of an ERPA to secure debt financing and put an entire project and the company developing the project at risk. Many carbon contracts are also missing elements common to other long term purchase agreements, such as price adjustment clauses and limitations on liabilities. 

Taking into account the economic opportunity and the environmental benefits of the numerous small and medium size CDM projects that are currently under development as well as the risk exposure of sellers under carbon contracts, it is important that sellers of CERs gain access to legal CDM intelligence.

2. About the CERSPA Initiative

More than twenty lawyers, the overwhelming majority of whom are from developing countries, have come together in an initiative to develop a new Certified Emission Reduction Sale and Purchase Agreement (“CERSPA”) template. The objective of the development and publication of the CERSPA is to assist sellers to participate in the international carbon market with a greater understanding of the different terms and conditions under which they can sell their CERs. The agreement and supporting documentation are expected to continue to evolve over time as more lawyers, project developers and other stakeholders have the opportunity to use it and provide their input and expertise.

The initiative appreciates efforts to standardize ERPAs and other carbon related documents. However, our experience shows that CDM projects come in all shapes, sizes, and varieties. Regional context, project type, project size and financial status of the buyer, project and project owner determine the conditions of and the format of forward CER transactions. 

The objective of the initiative is, therefore, to develop a simple, understandable, and balanced CDM project agreement. This new CER Sales and Purchase Agreement template and its supporting documentation, will allow the parties to develop an agreement that takes into account the specific situation of the project. The CERSPA may thereby serve as a starting point for the negotiations. Parties consulting the model CERSPA and the explanations provided in this Guidance Document will be able to identify the key legal issues governing a CER transaction. These documents will assist them to prepare for CER sales negotiations and put them in a better position to propose legal language that can be used as the starting point or as a counter proposal in negotiations.

The initiative does not aim to prescribe a single model agreement. The initiators of the CERSPA do not anticipate that the primary CER market will adopt a standardized ERPA soon, as agreements governing the transfer of CERs on the primary market continue to vary greatly depending on the needs of the project and the buyer. Instead, the CERSPA and Guidance Document aim at identifying and explaining key issues for sellers and financial institutions and providing them with a tool box of legal ideas and drafted language that will help CER sellers realize the value of their CERs without putting their projects at risk. 

3. Commentary and Alternative Language

Article I

Interpretations
Article I Comment

Article I describes how the agreement is to be interpreted. 

Clause 1.01 Comment 

Clause 1.01 sets out how defined and non-defined terms in the CERSPA are to be interpreted. 

Clause 1.02 Comment

In the CERSPA certain words have specific meanings.  These words are called defined terms. The defined terms begin with capital letters and their specific definitions are set forth in Annex 2 of the CERSPA. Whenever a word is capitalized, Annex 2 should be consulted in order to understand the meaning of the word. Some words are used both as defined terms and as non-defined terms (e.g. Deliver and deliver). When a word is a defined term it has the meaning given to it in Annex 2, and when a word is not defined it has its ordinary meaning. 

Clause 1.03 Comment

This clause states when the agreement will come into effect. Note, however, that some clauses will only come into effect once the conditions precedent listed in Article II have been met.

Article II

Conditions Precedent

Article II Comment

Conditions precedent are used to set out the conditions that must be met by either the buyer and/or the seller before the agreement or certain parts of the agreement come into effect. In the CERSPA, delivery and payment obligations do not come into effect until the conditions precedent have been met, whereas obligations to develop and register the project are binding from the time the contract is signed by both parties. Conditions precedent can benefit both the buyer and the seller by postponing certain obligations of the parties until the agreed upon conditions have been met. This can have the effect of limiting a party’s liability for aspects of the agreement until certain risks (such as registration) have been overcome. It is important that the conditions precedent in a particular agreement be carefully assessed to determine their effect.

Clause 2.01 and 2.02 Comment

Clause 2.01 (a) sets out 1) the clauses of the contract that will NOT come  into effect until the conditions precedent have been met and 2) the specific conditions that must be met before the clauses under (a) will come  into effect. If the conditions precedent are not met by a date the parties mutually agree upon, then clause 2.02 provides that either party will have the right to terminate the contract without incurring any liability. 

Parties may agree on multiple conditions precedent and these conditions precedent may reflect the specific needs of the seller as well as the buyer. They may include requirements as diverse as the seller presenting a draft project design document; either party obtaining a Letter of Approval; the buyer completing due diligence of the project; the seller completing due diligence of the buyer’s creditworthiness; the seller securing financing for the project; or the project reaching certain project milestones. 

It is important to note that if meeting a condition precedent is left to the discretion of a party (such as completing due diligence to the satisfaction of the buyer/seller), then that party could retain a unilateral right to walk away from the project, without liability, any time up until that condition precedent is met. This is also true if satisfying a condition precedent is within the control of one party (e.g. obtaining a Letter of Approval). Minimizing the number of conditions precedent and the timeframe within which conditions precedent must be met can help reduce the risk that a party will terminate the agreement because the conditions were not met. The obligation in clause 2.01(b) to “use all reasonable endeavours to procure satisfaction of the Conditions Precedent in good faith as soon as practicable following the execution of this Agreement” also minimises the risk of termination by a party. This language helps mitigate the possibility of the buyer or the seller delaying or acting in bad faith to avoid the contract entering into force. In practice, deliberate delay or bad faith may be difficult to prove, however, this general language does provide a safety net in the event either party fails to act as agreed.

A buyer may ask for a condition precedent that requires the seller to secure a formal written legal opinion stating that the seller will have full title to the CERs generated by the project. Such an opinion might offer comfort to the buyer but its real value is doubtful as many jurisdictions do not regulate the title or ownership of emission rights or CERs. To date, legal right to the CERs has been determined by applying the principles of general law of the jurisdiction in which the CERs are created. The issues of title and ownership of emission rights and CERs remain to be tested in national courts. Note that a seller liability may arise if a court finds the opinion to be incorrect or based on knowingly false or unsubstantiated information. Even if this is not a condition precedent, it is in the best interests of a seller to seek legal advice (but not necessarily a formal written, legal opinion) early in the development of a project to review the sellers’ right to the emission reductions. This point is also relevant to clause 6.02 “Seller’s Representations and Warranties”.
	Clause 2.o1 Alternative Language

Some additional conditions precedent that a buyer or seller might seek  include:

Opinion of Legal Counsel:

“Provision of an opinion of legal counsel for the Seller that the Seller holds unencumbered legal title to the CERs to be generated by the project.” 

Comment: See discussion above. The Seller should evaluate the legal risks before agreeing to provide such a legal opinion.

Certification Report: 

“The first Certification finding that the Project generated at least [insert amount] CERs in the first 12 months of operation since both Registration and Project Commissioning had occurred.” 

Comment: This condition may be appropriate if the contract contains strict delivery default clauses but the number of CERs the project will in fact generate each year remains uncertain. Alternatively, this concept could also be used as a trigger to revise the Target Amounts.

Letter of Credit or Other Security:

“The Buyer’s provision of a [Letter of Credit/a Parent Guarantee/ Performance Guarantee/ other security] pursuant to [clause 3.03].”

Project Commissioning: 

“The [insert description of an early milestone in the project] being completed.”

Comment: If the underlying CDM project comprises a bundle of activities the definition of Project Commissioning can be adjusted to refer to the commencement of operations of the first activity. This will allow the ERPA to come into force sooner when the various activities have different commissioning dates and permit the Seller to deliver and receive payment for the first CERs as soon as they are issued.  
Letter of Approval: 

“The Buyer delivering to the Seller a Letter of Approval from the government of [insert country].”

“The Seller obtaining a Letter of Approval from the government of [insert country].”

Other Approval Requirements:

“The Buyer obtaining the final approval from [insert relevant agency].”

“The Seller obtaining the final approval from [insert relevant agency].”

Comment: Some governmental buyers may require approvals by certain national authorities/commissions. 

Clause 2.02 Alternative Language

2.02
Date for fulfilling conditions
(a) If the Seller has not fulfilled the conditions in clause 2.01(a)(i) by [insert date], and in clause 2.1(a)(ii) by [insert date], the Buyer shall have the right to terminate this Agreement.

(b) [If the Buyer has not fulfilled the conditions in clause # by [insert date] the Seller shall have the right to terminate this Agreement.]

(c) The dates for fulfilling the Conditions Precedent contained in clause 2.01 may only be deferred to a later date if agreed by the Parties in writing.


Clause 2.03 Comment

In the CERSPA, notifications with respect to conditions precedent require the seller to notify the buyer once the conditions precedent have  been satisfied. They also require the seller to notify the buyer if it has reason to believe that a condition precedent may not be satisfied. If conditions precedent are intended to apply to both the seller and the buyer, then clause 2.03 will need to be changed to reflect this.

	Clause 2.03 Alternative Language

2.03 Notifications Regarding Conditions Precedent 
A Party shall send a written notice to the other Party as soon as:

(a) A Condition Precedent has been fulfilled; 

(b) A Party becomes aware or has reason to believe that it shall not meet the deadline for fulfilling the Conditions Precedent.


Article III

Purchase and Sale of Certified Emission Reductions

Article III Comment
Article III sets out the main commercial terms of the agreement – volume of CERs to be delivered and price per CER to be paid. 

Clause 3.01 Comment

Clause 3.01(a) contains two important elements regarding volume – the total number of CERs that are to be bought and sold and the date by which the CERs are to be generated. 

The number of CERs that are to be bought and sold. Two methods of describing how many CERs are to be bought and sold are included in the CERSPA – a fixed amount and a percentage of generated CERs. Fixed amount contracts are more common as they clearly establish the sale and purchase liability for the buyer and seller, and the amount of revenue that can be expected by the seller. See also the discussion under Article X.

The date by which the CERs are to be generated. Where a contract only covers CERs generated during the first commitment period of the Kyoto Protocol (2008-2012) the period in which CERs are to be generated ends on the 31 December 2012. If CERs generated after 31 December 2012  are also being bought and sold, a later date applies. See also the discussion of Delivery Obligations under Article IV and Target Amounts in Article X and Annex 3.

Clause 3.01(b) sets out whether the seller or the buyer shall be responsible for taxes and share of proceeds. The share of proceeds includes transferring 2% of all issued CERs into an adaptation fund (except for projects located in least developed countries) plus an administrative fee for each CER issued. See clause 4.04 comments for more detail. 

Allocation of these costs is a negotiated point although it is typical for each party to pay the taxes assessed in their own jurisdiction. Many buyers assume that the seller will cover the cost of the share of proceeds. Sellers can propose an alternative. One possibility is that the parties share this cost equally. Alternatively, if the seller does assume the sole responsibility for the share of proceeds, this could be limited to a certain amount, and if the share of proceeds is increased during the term of the contract by more than a certain amount, then the parties will divide the additional cost between them. Some contracts also contain clauses which provide that if taxes and fees increase above a certain value (e.g. 50% of the CER unit price), the affected party can terminate the contract. 

It is important to note that in most contracts the buyer purchases the CERs issued after 2% of the CERs have been taken for the adaptation fund, which means that in a fixed volume contract the seller needs to take this 2% reduction in volume into account when working out how many CERs are available for sale. 
	Clause 3.01 Alternative Language 

Clause 3.01
Sale and Purchase

(c) The Seller agrees to sell and the Buyer agrees to purchase:

(i) the Contracted CERs, which amount to [insert fixed amount] or [insert %] of CERs generated by the Project before [1 January 2013]; and 

(ii) net of any Taxes; and 

(iii) net of Share of Proceeds for Adaptation; and

(iv) net of Share of Proceeds for Administrative Expenses up to a total amount of [insert amount]. 

(d) If the Share of Proceeds for Administrative Expenses exceeds [insert amount] over the Term of this Agreement;

(i) any Share of Proceeds for Administrative Expenses over [insert amount] shall be divided equally between the Buyer and Seller; and 

(ii) the Seller shall pay the Share of Proceeds for Administrative Expenses when it becomes due, and add the Buyers portion of the Share of Proceeds in the invoice specified in clause 3.02(d)(ii), which shall be reimbursed by the Buyer  when making the Annual Payment. 

Alternative Definitions

“Share of Proceeds for Adaptation” means any CERs deducted upon Issuance as a contribution to assist developing country parties which are particularly vulnerable to the adverse effects of climate change to meet the costs of adaptation; 
“Share of Proceeds for Administrative Expenses” means any fee due upon Issuance to cover administrative expenses of the Executive Board. 


Clause 3.02 Comment

Clause 3.02 describes the mechanism for determining price and payment. 

Clause 3.02(a) includes four alternative methods of calculating the Unit Price paid per CER; fixed price; simple indexed price; a combination of an indexed price and a fixed price; and an indexed price with a floor and ceiling.

Fixed price. The simplest approach is a fixed unit price per CER. This fixed price will remain in effect for the term of the agreement. This approach provides certainty to both parties. Note, however, that it does not explicitly take inflation or market fluctuations into account. These can be taken into account when the parties negotiate the fixed price. Inflation can also be taken into account with a fixed price contract by stipulating that the Unit Price will automatically increase by X% each year. 

Indexed Price. An indexed price will refer to a spot market price to calculate the unit price. The spot market price can either refer to CERs or, more likely, to other emission reduction units, such as the spot allowance price in the EU. As a result, the unit price will fluctuate and change with each annual payment. Such calculation method entails opportunity and risk for both the seller and buyer, depending on how the reference spot market price changes over the term of the agreement. Using a simple indexed price means that neither the seller nor its banks will be able to calculate the carbon revenue, and thus the value of the agreement. 

Combination indexed and fixed price. Combining a mixture of a fixed unit price per CER and an indexed price guarantees a minimum price and reduces the impact that spot price fluctuations have on the unit price. A combination of an indexed price and a fixed price can also incorporate a ceiling and a floor on the unit price as described below.

Indexed price with a floor and ceiling. Including a floor (i.e. minimum) and a ceiling (i.e. maximum) on the unit price protects both the seller and the buyer from larger movements in the spot price and should assist in longer term planning.

An alternative mechanism for determining an indexed unit price is provided in Alternative Language for clause 3.02(a) below. This mechanism allows for pre-agreed adjustments based on larger movements in the market while still providing a floor and a ceiling price.

At least one jurisdiction (China) regulates pricing. Local regulations might stipulate a particular floor price for CERs. It is also important to note that exchange controls in a host country, even if favourable to the host country, may require that certain procedures be followed at the time of payment. Therefore, a seller should consult local law before fixing a price or selecting a price formula.

	Clause 3.02(a) Alternative Language 

(e) [For each CER Delivered in accordance with clause 4.01, the Buyer shall pay the Seller the following Unit Price for each CER:

(i) If the average Spot Price [over the Year/ # months/days preceding the date Delivery occurred] is equal to or less than [insert amount], the Unit Price shall be [insert amount] per CER;

(ii) If the average Spot Price [over the Year/# months/days preceding the date Delivery occurred] is between [insert amount] and [insert amount], the Unit Price shall be [insert amount] per CER;

(iii) If the average Spot Price [over the Year/# months/days preceding the date Delivery occurred] is between [insert amount] and [insert amount], the Unit Price shall be [insert amount] per CER;

(iv) If the average Spot Price [over the Year/# months/days preceding the date Delivery occurred] is equal to or more than [insert amount]; the Unit Price shall be [insert amount] per CER.


Clause 3.02(b),(c). Paragraph (b) sets out two different methods for calculating the spot price. The spot price can be calculated with reference to the spot price for CERs as traded in carbon exchanges. This option represents an easy, cheap and transparent way of determining the spot price for CERs. It is, however, an option that can only be used once carbon exchanges begin trading spot CERs. Even though the spot market is expected to grow in the coming years, to date only a couple of specialised exchanges have announced their intentions to start offering CER spot deals and liquidity in this market remains low. 

The second method, employed as alternative to the first, refers to the price for comparable CERs as determined by independent brokers appointed by the parties. The CERSPA refers to the price for comparable CERs, but it is also possible to link the spot price of a CER to the spot price of an EU Allowance. If this method is chosen, some buyers may expect a discount to be applied to the CER price to reflect delivery risk even though the CERs are issued. This is more relevant prior to the international transaction log becoming operational when there still is delivery risk associated with issued CERs. 

Using the spot price for CERs over the last 12 months prior to delivery will reduce the risk of being exposed to temporary or short term market fluctuations prior to delivery, but as a result may not accurately reflect the latest market position. Using the spot price 2 business days prior to delivery as a reference price will ensure up to date prices are used but can expose the parties to short term market fluctuations. 

In either case, the process will cost the seller and the buyer some money due to the utilization of independent brokers and may be contentious. Using two rather than three brokers will reduce this cost. 

The CERSPA refers to the “spot price” as opposed to “market price”. This is done as “market price” could be read to mean market price for comparable CERs sold under a forward contract, whereas “spot price” clearly refers to the price of a CER after it has been issued. See the commentary on clause 10.05 for a more detailed discussion of spot price verses market price.

Clause 3.02(d),(e) set out timing of payments, method of calculating payments, and invoice procedures. If the buyer has contributed to project development costs or has made advance payments, clause 3.02(e) also sets out how the buyer may deduct repayments from the annual payments. Sellers should consider the minimum revenue stream they will need from the buyer to keep the project strong and could propose to repay the advance payments on a schedule that does not make the project vulnerable (e.g. by ensuring sufficient revenue to cover the operating costs). Repayment of project development costs can be spread out over time on a schedule that does not threaten the project’s operations. 

Another alternative is for the buyer to cover or reimburse the seller for project development costs as a grant that need not be repaid at all. See also clauses 4.02 and 4.03.

Clause 3.02(f),(g) deal with reducing the Letter of Credit. This is only applicable where a Letter of Credit covering the annual payments of more than one year is issued. If the Letter of Credit only covers one year’s annual payment, clauses 3.02(f),(g) are not necessary.

Clause 3.03 Comment

This clause requires the buyer to provide a letter of credit for the benefit of the seller to secure some or all of the annual payments. The purpose of the clause is to act as security for the seller if the seller is concerned about the creditworthiness of the buyer. This clause is likely to be unnecessary when the buyer is a large business with an established credit rating.

It may be difficult for the seller to obtain a letter of credit from the buyer that secures all of the payments that will become due under the agreement. It may be easier to obtain successive Letters of Credit that secure each annual payment individually until that payment is made, at which time a new letter of credit would be presented by the buyer to the seller to secure the following year’s payment. 

This type of security may be desirable for the seller, however, if the buyer expects the seller to cover the cost of providing one or more letters of credit, this may make this type of security less attractive to the seller.

	Clause 3.03 Alternative Language 

The following alternative language could be considered if a new Letter of Credit is sought each year:

3.03
Letter of Credit 

(f) For the sole purpose of securing the obligation of the Buyer to pay the Seller the Annual Payment, each Year the Buyer shall deliver a Letter of Credit in the amount of [insert amount], in favour of the Seller in a form satisfactory to the Seller.

(g) Delivery of the Letter of Credit shall occur 10 Business Days after the execution of this Agreement for the first Year, and after each successive Annual Payment for the term of this Agreement. 

(h) The Letter of Credit shall be issued from a commercial bank which has its head office in [add country] and which has a credit rating for its long-term senior unsecured, unsubordinated debt of at least "A1" by Moody's Investors Service [or others]. 




Additional Article

Put and Call Options 

Commentary

CER sale and purchase agreements can include both call and/or put options. A call option over a CER is a right but not an obligation to buy the CER (i.e. the buyer has a choice whether or not they buy, and the seller must sell if the buyer wants to buy). A put option over a CER is a right but not an obligation to sell (i.e. the seller can choose whether or not to sell, and the buyer will have to buy if the seller chooses to sell). Sample option language is included below. The Parties should consider factors such as: when the option is exercised; whether it can only be exercised once or over a number of years; whether it can be exercised for CERs generated after 2012; the price to be paid for the CERs bought and sold under the option; and any premium paid for the option. 

It is important to note that the exercise price
 for post 2012 CERs should be given careful consideration. At the time of writing, the post-2012 market for CERs is quite limited due to a number of factors including: uncertainty over whether or not the CDM will continue after 2012; uncertainty over what the demand for CERs may be after 2012 even if the CDM is operational; and uncertainty over treatment and fungibility of CERs generated after 2012. However, current indications are that some sort of market will exist after 2012 which should be factored into any price agreed for post-2012 CERs.
Note: The suggested language below for call options and put options is mutually exclusive – i.e. the call and put option language below can not both be inserted into the contract unaltered. 

	Possible Language

Article #

Call Option

#.01 
Grant of Call Option 

In consideration of [the Buyer's agreement to purchase the Contracted CERs] [the payment of a Call Option Premium], the Seller grants the Buyer the Call Option.  

Comment: A Call Option is a valuable right and is usually sold for a premium.
#.02
Exercise of Call Option

(i) The Seller shall, within [10] Business Days of the first Verification Report that indicates that Additional CERs are expected to be Issued, notify the Buyer in writing of the total quantity of Additional CERs reasonably expected to be generated by the Project before [1 January 2013].
(j) To exercise the Call Option, within [15] Business Days after the receipt of the notification in accordance with clause #.02(a) the Buyer shall notify the Seller of its intention to exercise the Call Option and the amount of Additional CERs it wishes to purchase by providing the Seller with a formal option notice in the form set out in Annex #. 

(k) If the Buyer does not provide the Seller with an option notice within the period specified in clause #.02(b) the Buyer’s right to call for the Delivery of Call Optioned CERs shall be deemed to have lapsed.

Comment: This simple option language is drafted to give the Buyer the right to purchase additional CERs once only. It is not a right that is exercisable each year the Project generates more CERs than expected. Alternative language is needed to make use of a call option that can be exercised more than once or every year.  
#.03
Terms and Conditions

The Seller shall offer and the Buyer shall purchase the Call Optioned CERs on the same terms and conditions as the Contracted CERs, except for the Unit Price which shall be [(insert Unit Price in the relevant currency)/ the Spot Price at the time of exercising the Call Option).]

Comment: This sets out the terms and conditions under which the call optioned CERs are sold.
Article #

Put Option
#.01
Grant of Put Option 

In consideration of [the Seller's agreement to Sell the Contracted CERs] [the payment of a Put Option Premium], the Buyer grants the Seller the Put Option.  

Comment: In the same way that call options are sold, put options are also often sold for a premium.

#.02
Exercise of Put Option

(l) The Seller shall, within [10] Business Days of the first Verification Report that indicates that Additional CERs are expected to be Issued, notify the Buyer in writing of its intention to exercise the Put Option and the amount of Additional CERs it wishes to sell by providing the Buyer with a formal option notice in the form set out in Annex #.

(m) If the Seller does not provide the Buyer with an option notice within the period specified in clause #.02(a), the Seller’s right to sell and Deliver the Put Optioned CERs shall be deemed to have lapsed.

Comment: This simple option language is drafted to give the Seller the right to sell additional CERs once only. It is not a right that is exercisable each year the Project generates more CERs than expected. Alternative language is needed to make use of a  put option that can be exercised more than once or every year.
#.03
Terms and Conditions

The Seller shall offer and the Buyer shall purchase the Put Optioned CERs on the same terms and conditions as the Contracted CERs, except for the Unit Price, which shall be [(insert Unit Price in the relevant currency)/ the Spot Price at the time of exercising the Put Option).]

Comment: This sets out the terms and conditions under which the Call Optioned CERs are sold.

Additional Definitions to be inserted depending on if a Put or Call option is used. 

Additional CERs means all CERs generated by the Project above and beyond the Contracted CERs but before [1 January 2013];
Call Option means the right to buy [all or part of the Additional CERs] [up to insert amount Additional CERs];

Call Optioned CERs means any Additional CERs, and includes all rights, title and interest in, and other associated benefits in relation to those CERs, in respect of which the Buyer has exercised its Call Option under Article #;
Call Option Premium means the sum of [insert amount] paid by the Buyer to the Seller in return for the Seller granting the Call Option of the Seller;
Put Option means the right to sell [all or part of the Additional CERs] [up to insert amount Additional CERs];

Put Optioned CERs means any Additional CERs, and includes all rights, title and interest in, and other associated benefits in relation to those CERs, in respect of which the Seller has exercised its Put Option under Article #;

Put Option Premium means the sum of [insert amount] paid by the Seller to the Buyer in return for the Buyer accepting the Put Option of the Seller.

Note: Clause 4.01(h) should also be amended to include the following at the beginning of the clause:  “Subject to the [Call/Put] Option contained in clause #”.
CALL OPTION NOTICE

[BUYER LETTERHEAD]

TO:
[Seller]
Call Option Exercise Notice

In accordance with the Call Option under Article # of the Certified Emission Reduction Sale and Purchase Agreement dated [insert date] (the Agreement) between:
[insert Seller] (Seller)

and

[insert Buyer] (Buyer)

The Buyer hereby exercises its Call Option from the Seller on the same terms and conditions as set out in the Agreement and transferred in accordance with the following:

Transferor: 

Seller

Transferee: 

Buyer

Quantity of Call Optioned CERs:

Exercise Price:

Registry Account: 

Dated:




[insert Buyer]

by its Authorized Representative

in the presence of
___________________________

Authorized Representative

____________________________

Please print name

PUT OPTION NOTICE

[SELLER LETTERHEAD]

TO:
[Buyer]
Put Option Exercise Notice

In accordance with the Put Option under Article # of the Certified Emission Reduction Sale and Purchase Agreement, dated [insert date] (the Agreement) between:
[insert Seller] (Seller)

and

[insert Buyer] (Buyer)

The Seller, hereby, exercises its Put Option from the Buyer on the same terms and conditions as set out in the Agreement and transferred in accordance with the following:

Transferor: 

Seller

Transferee: 

Buyer

Quantity of Put Optioned CERs:

Exercise Price:

Registry Account: 

Dated:




[Seller]

by its Authorized Representative

in the presence of
___________________________

Authorized Representative

____________________________

Please print name




Article IV

Delivery and Costs

Article IV Comment 

Article IV deals with delivery and costs deductions. 

Clause 4.01 Comment

The clause defines: what is to be delivered; when delivery is to occur each year; how much is to be delivered; and where and how the CERs are to be delivered. It should be read in conjunction with the definition of Delivery.

What is to be delivered is clear – an amount of CERs equal to the Contracted CERs. 

Care must be taken in determining when delivery is to take place. Most contracts contain annual delivery obligations but shorter or longer time periods are also possible under the CDM rules. Compliance with the EU ETS commitments are currently assessed on 30 April each year, so most EU buyers request delivery early in the year. However, if the date is set too early (for example January), it may not leave enough time to get the CERs generated in December verified, issued and then delivered to the buyer. See also the comments on clause 10.01(b) that deals with delivery failure. 

Determining where delivery is to occur is principally influenced by how “Delivery” is defined. However, whether or not the buyer is listed as a project participant and who has communication rights with the Executive Board, can also affect where and how CERs are delivered. In the CERSPA, delivery is defined as the receipt of CERs into a registry account nominated by the buyer. However, this is qualified in clause 4.01(d) which deems delivery to have occurred if the buyer does not have a registry account that can accept the CERs or fails to nominate an account. Clause 8.02 states that the buyer will be listed as a project participant. This allows CERs to be forwarded directly into the buyer’s registry account – either a temporary holding account in the CDM registry if the international transaction log is not operational, or a national registry account if the international transaction log is operational. If clause 8.02 is amended and the buyer is not a project participant, then the CERs will be first forwarded into an account of the seller or a third party before they are transferred to the buyer. The international transaction log must be operational for this to occur. Clause 8.01 states that the seller has sole communication rights with the Executive Board. If this is amended to grant joint communication rights to the buyer and seller, then both parties may need to sign instructions telling the Executive Board where to forward the CERs. If the buyer has sole communication rights, the seller should avoid the possibility that it can only meet its delivery obligations if the buyer first undertakes certain actions, such as telling the Executive Board to forward CERs into its registry account. See also the comments for Article VIII. 

Clause 4.01(g) Comment

Clause 4.01(g) states when legal and beneficial title to the CERs will pass to be buyer. The bracketed language referring to “receipt of payment by the Seller” is included to make it clear that the buyer will not have complete title to the CERs when they are sitting in the buyer’s registry account until payment has been made. However, it must be noted that the legal effectiveness of this clause will be dependent on the governing law. In some jurisdictions, possession of CERs in a registry account indicates title to the CERs. In these instances, it is unclear what effect, if any, the language “receipt of payment by the Seller” would have. If this language is deleted, and the buyer does not pay for the CERs after delivery, the seller still has recourse under clause 10.04. 

	Clause 4.01(c),(d) Alternative Language

The following alternative language may be considered if joint communication is agreed upon.

4.01 
Delivery Obligation 

(c)
Within [insert number] days of Issuance of the CERs each Year the Seller shall deliver to the Buyer those forms required by the Executive Board to give instructions on where to forward the Issued CERs. The forms shall;

           i)     be signed by the Seller; and

           ii)    indicate how many CERs are to be forwarded to the Buyer; and 

          iii)   indicate how many CERs are to be forwarded to the Seller; and

          iv)   nominate a Registry Account into which the Seller shall receive the CERs.

 (d)   Within [insert number] days of receiving the forms specified in clause 4.01(c) from the Seller the Buyer shall;

          i)    nominate the Registry Account into which Delivery shall occur; and

          ii)   sign the forms; and 

          iii) deliver the forms to the Executive Board in accordance with the Kyoto                                                                                         Protocol Rules; and

          iv)   deliver a copy of the completed forms to the Seller. 

(e)
If the Seller has failed to deliver the forms to the Buyer in accordance with clause 4.01(c), a Delivery Failure will be deemed to occur.

(f)     If the Buyer has failed to deliver the forms to the Executive Board in accordance with clause 4.01(d), or if the Registry Account nominated by the Buyer is not established or is incapable of receiving CERs within [insert number] days of the Buyer forwarding the forms to the Executive Board, then the Seller will be deemed to have Delivered the Contract CERs.

Additional Definitions

Registry Account means the account in the CDM registry or a national registry account nominated by the Buyer or the Seller in clause 4.01(c).




Clause 4.02 Comment

Annex 4 lists some, but not all, of the project development costs that may be covered or reimbursed by the buyer. The seller can consider its costs in the early stages of the project development and seek contribution towards them either in the form of a grant or as an “advance” to be repaid by deducting these costs from the annual payments to be made by the buyer in accordance with a schedule. Clauses 4.02(b),(c) can be deleted if the buyer is not contributing to the project development costs.

Clause 4.03 Comment

If a seller requires funds to cover some of the project’s early costs, requires additional capital, or if the terms of available financing are too onerous, it may decide to negotiate an advance payment for CERs. The seller may seek to discount the unit price received per CER is often discounted when advance payments are made, but the discount should not make the advance payments less attractive than other sources of financing. The seller can expect that the buyer will ask for some form of security for the money advanced so that if the project does not go forward, the advance payments will be repaid to the buyer. It is important that the repayment schedule for advance payments be set up with the needs of the project in mind. See also the comments on clause 3.02(d),(e) on repayment rates. 

Clause 4.04 Comment 

The transaction may attract taxes or duties in both the buyer’s country and the seller’s country. Particular attention is to be paid to the potential VAT liability as well as any import or export taxes/duties levied on international transfers. It is always advisable to confirm the applicability of a certain tax arrangement by consulting with a local tax expert (and to review double taxation treaties). The CERSPA template proposed a tax clause that aims at addressing the various scenarios of tax liability. With respect to VAT liability we propose various formulations that allocate VAT liability either to the Buyer or to the Seller, according to the outcome of negotiations.

The Executive Board shall also deduct fees that are referred to as the “Share of Proceeds”. The Share of Proceeds includes transferring 2% of all issued CERs into an adaptation fund (except projects located in “least developed countries”) plus an administrative fee for each CER issued. The administrative fee is currently US$0.10 per CER for the first 15,000 CERs issued per year and US$0.20 per CER for each additional CER issued per year. The registration fee for a project is calculated as the administration fee for the first year of a project. The registration fee is then deducted from the subsequent administrative fees for issued CERs. This means that if the project performs as expected in the first year, the share of proceeds to cover administrative expenses for that year will equal the registration fee, and no additional fee should be paid in that year.
 It is important to make it clear which party shall be responsible for paying the various fees and taxes. See also clause 3.01(b).
Additional Article

Delivery using an Escrow Agent

Commentary  

Using an escrow agent to facilitate delivery can mitigate some of the delivery and payment risks for both the buyer and seller. If the seller is concerned about the buyer’s credit rating, then an escrow agent may be an acceptable alternative to securing payment with a letter of credit if a letter of credit is not available. The potential benefit needs to be balanced against the cost and additional complexity of using an escrow agent.

Two alternative mechanisms for using an escrow agent are included below. The first clause can be used where the seller receives CERs into its own account first, and then transfers the CERs from its account to the buyer’s account. The second version can be used where the Executive Board forwards CERs directly into the account of the buyer. It is also possible for the escrow agent to receive CERs directly from the Executive Board, but this would require the escrow agent to be listed as a project participant. Text for this option is not presented below.  

	Possible Language

Article #

Escrow Agent

#.01
[Escrow Agent [where Seller receives CERs into its own account before Delivering them to the buyer]

(n) Within [insert number] days of the Conditions Precedent in clause 2.01 being satisfied, the Seller and the Buyer shall jointly instruct the Escrow Agent to, for the duration of this Agreement;

(i) transfer the Annual Payment to the Seller; and 

(ii) transfer the Contracted CERs [or Call Optioned CERs or Put Optioned CERs] to the Buyer, 

as soon as the Escrow Agent has received: 

(iii) the total amount of CERs due to be Delivered in that Year; and

(iv) the Annual Payment.

(o) The Seller and the Buyer shall further instruct the Escrow Agent; 

(i) to make the transfer in #.01(a)(i) above even if the Buyer is unable to receive the CERs; and

(ii) to make the transfer in #.01(a)(ii) above even if the Seller is unable to receive the Annual Payment.  

(p) Within [insert number] Business Days of Issuance of Contracted CERs, the Buyer shall deposit the Annual Payment in the account of the Escrow Agent.

(q) Within [insert number] days of Issuance of Contracted CERs, the Seller shall transfer the Contracted CERs to be Delivered that Year to the account of the Escrow Agent.

(r) If the Seller fails to transfer the correct number of CERs to the Escrow Agent within [insert number] days of the Buyer transferring the Annual Payment to the Escrow Agent, a Delivery Failure will be deemed to occur and Article X  shall apply. 

(s) If the Buyer fails to transfer the Annual Payment to the Escrow Agent within [insert number] days of the Seller transferring the correct number of CERs to the Escrow Agent, a Payment Default will be deemed to occur and Article X shall apply.

#.01
Escrow Agent [where the Buyer is a project participant and the EB forwards CERs directly into the Buyer’s account ]
(t) Within [insert number] Business Days of the completion of a Verification, the Seller shall send a written notice to the Buyer of the number of CERs to be Delivered in accordance with this Agreement.

(u) Within [insert number] Business Days of receiving the notice in #.01(a), the Buyer shall transfer the Annual Payment to the Escrow Agent and send evidence of this transfer to the Seller. 

(v) Within [insert number] Business Days of the Seller receiving the evidence in #.01(b), the Seller shall instruct the Designated Operational Entity performing the Verification to submit the Certification Report to the Executive Board and submit the instructions regarding the forwarding of CERs to the Executive Board.

Comment: If the Buyer and Seller are jointly communicating with the Executive Board, the Seller will need to forward the instructions to the Executive Board on to the Buyer rather than to the Executive Board. See the comments on communication and delivery in clause 4.02(c),(d) above.  

(w) Within [insert number] Business Days of receiving the notice in #.01(a), the Seller and Buyer shall jointly instruct the Escrow Agent to transfer the Annual Payment to the Seller as soon as the Escrow Agent has;  

(i) confirmed through checking the Registry Account of the Buyer that the Contracted CERs were Delivered to the Buyer’s Registry Account; or

(ii) received written notice from the Buyer that it has received the correct number of CERs. [; or]

(iii) [insert any additional triggers]

(x) The Seller may notify the Escrow Agent as soon as the CERs have been Delivered to the Buyer and instruct the Escrow Agent to start checking the Registry Account of the Buyer for evidence of the Delivery of CERs.

Comment: The EU registry accounts will make information on who is holding what CERs public. It is not clear if other registry accounts outside the EU will do the same. When issuing CERs into the CDM registry accounts, the Executive Board only notifies the recipients of the CERs and the focal point for communication that CERs have been forwarded into specific accounts. The Executive Board does not notify other project participants who do not receive CERs or who are not listed as the focal point for communication. 

(y) If the Buyer fails to transfer the Annual Payment to the Escrow Agent within [insert number] days of receiving the notice in clause 3.04(a), a Payment Default will be deemed to have occurred and Article X shall apply.  

#.02 Costs of Escrow Agent

The Buyer and the Seller shall share equally the costs of the Escrow Agent between them. Such costs shall be either added to or subtracted from the Annual Payment as required to ensure the costs are shared equally between the Parties.

Comment: This clause is applicable for both versions of #.01 above, and is subject to negotiation.

New Clause 3.02(d):

(d)
the Buyer shall make the Annual Payments in accordance with clause #.01.

Additional Definitions:

Escrow Agent means [insert name of agent];

Delivery, Deliver and Delivered means the receipt of Contracted CERs into the  registry account of the Escrow Agent; 

Comment: The amendment to this definition is only needed for the first version of the escrow agent clause. 


Article V

Obligations of the Parties

Article V Commentary 

The CERSPA contains various obligations for both parties. Article V repeats some of the key obligations found elsewhere in the CERSPA and sets out additional obligations of both parties. The obligations of the parties should reflect the nature of the relationship between the parties. In most cases this is a buyer and seller dealing at arms length.

Clause 5.01 Commentary 

In most CER contracts, the seller and buyer are engaged in a simple sale and purchase transaction at arms length. This type of relationship does not necessarily justify significant buyer control or oversight of the project. If the buyer makes a significant advance payment, the seller might be expected to incur additional obligations. Additionally, given the uncertainties in the creation of the underlying asset (the CERs) and the regulatory and/or financial impact on buyers that may occur upon non-delivery, some buyers may also seek additional provisions (particularly if buyer remedies against the seller in the event of non-delivery are limited). The parties may also consider certain inspection rights of the buyer at the project site or business premises of the seller. Some examples that may be raised  during negotiations are listed below. 

	Clause 5.01 Alternative Language 

Some additional obligations that may be considered if unsecured advance payments are made include: 

 The Seller shall, with respect to the Project: 
(i) at all times [build,] operate and maintain the Project in accordance with sound engineering, financial and environmental practices;

(ii) satisfy any obligations in respect of securing and remaining in substantial compliance with all Consents;

(iii) maintain insurance for the Project in accordance with prudent industry practice;

(iv) not change the scope or design of the Project in such a way that will prevent the generation of the Target Amount each Year; 

(v) not undertake or permit any assignment, subrogation, merger, consolidation or reorganization of the Project that will [result in a reduction of CERs expected to be generated by the Project] without prior written consent of the Buyer, which shall not be unreasonably withheld;

(vi) at the Buyer’s request, deliver as promptly as possible to the Buyer a copy of its most recent annual audited financial report prepared in accordance with Host Country accounting and auditing laws and standards;

(vii) allow the Buyer to visit at its own costs the Project site or premises of the Project Entity. The Buyer shall notify the Seller if it intends to visit the Project or Project Entity, and within [insert number] Business Days of receiving the notice the Seller shall confirm acceptable dates for the visit which shall occur within [insert number] Business Days of when the Seller first receives the notice of the visit. The Buyer shall cooperate with the Seller at all times when arranging such visits to ensure any visits do not adversely interfere with the operation of the Project.   

              


Clause 5.02 Commentary 

The main obligation of the buyer is to pay for delivered CERs. If there are concerns over the creditworthiness of the buyer, an additional obligation to maintain a minimum credit rating could be considered. However, not all buyers are rated and so if this approach to additional security for the seller is not available, other means of assuring payment by the buyer can be considered. See clause 3.03.

	Clause 5.02 Alternative Language  

“maintain a [Moody’s Investors Service][Standard and Poor’s Corporation] credit rating of at least [insert rating].”



Article VI

Representations and Warranties

Article VI Commentary 

A number of representations and warranties are provided for both parties that reflect common commercial practice. 

Clause 6.02 Commentary 

In clause 6.02(b) the buyer may expect the seller to “represent and warrant” the validity of its rights to the CERs.  The seller should seek legal advice regarding its ownership of CERs, however, it may be difficult for a seller to give a full and unqualified representation of CER ownership (see the discussion under clause 2.01). For this reason the language “after due inquiry and to the best of its knowledge” is used  in clause 6.02(b). Alternatively, the seller could choose to represent that it has the authority to sell the CERs rather than making a representation that it owns the CERs. 

Clause 6.03 Commentary  

If the buyer is a government, government agency, or international organization it may be appropriate to consider a representation and warranty that it will not attempt to exercise any immunity with respect to its obligations under the agreement. If a broad representation regarding all obligations is not possible, a representation that it will not attempt to exercise any immunity with respect to its payment obligations under the agreement could be considered.  

	Clause 6.03 Alternative Language 

(b) 
The Buyer represents and warrants that none of its [payment] obligations under this Agreement is subject to any immunity from enforcement and it shall not exercise any immunity with respect to the enforcement of any of the terms of this Agreement [relating to making any payments or Annual Payments]. 




Article VII

Reporting Obligations

Article VII Commentary 

Reporting obligations are inevitable in CER contracts but they need to be balanced with the costs of regular reporting. Article VII sets out the reporting obligations that deal with the operation and performance of the project. 

Clause 7.01 Commentary 

The CERSPA does not list any reporting obligations regarding the monitoring and generation of CERs. If the buyer is listed as a project participant, once the verification has been completed, the designated operational entity will automatically send the buyer a copy of the verification report. It is, therefore, not always necessary for the seller to provide additional monitoring reports outside those required by the CDM. However, if formal verification is to occur less frequently then annually, or if buyer wants to be notified as early as possible of the number of CERs that is expected to be delivered in a particular year, it may be reasonable to expect the seller to update the buyer on the number of emission reductions the project is expected to generate. This is particularly relevant to the buyer if payments are still being made annually.

Clause 7.02 Commentary 

CER sale and purchase contracts need to be structured flexibly enough to accommodate uncertainties, react to changes in regulations, and yet be sufficiently robust at the same time. Clause 7.02 includes as an obligation of the parties to cooperate and communicate on an as-needed basis to ensure the objectives of the agreement are fulfilled. 
Article VIII

Communication

Article VIII Commentary

Entities listed as project participants in the project design document have the right to communicate with the Executive Board on a number of project related issues, including where to distribute the CERs once issued, if they are listed as the focal point for communication. Project participants are able to receive CERs directly when they are issued. Article VIII provides for the buyer to be listed as a project participant and determines the communication rights with the Executive Board.     

Clause 8.01 Commentary 
There are a number of different ways the parties can communicate with the Executive Board: one party can have sole communication rights for all aspects of the project; the parties can have joint communication for all aspects of the project; one party can have sole communication rights over some aspects of the project with the parties having joint communication rights with respect to others, such as distribution of CERs. 

Issues such as whether the buyer has provided any financing for the project, or whether the seller is selling 100% of the CERs to the buyer, should be considered when negotiating the communication rights. Generally, the greater a party’s interests and commitments, the more likely it is that it will want to be listed as a project participant.

Clause 8.01 states that the seller has sole communication rights with the Executive Board. 

If the Parties agree upon joint communication, then the buyer will need to sign any communication sent to the Executive Board for delivery of CERs to occur. Similarly, if the seller intends to sell some of the CERs to third parties, the seller’s ability to deliver CERs to the third parties will also depend on the buyer’s joint signature of the communications with the Executive Board. The Parties should agree to amend the communication rights to remove any rights of the buyer once all of the buyer’s CERs have been delivered. Unless the buyer has provided a significant amount of financing for the project, or is purchasing most or all of the CERs generated by the project, it may not be appropriate to grant communication rights to the buyer.

	Clause 8.01 Alternative Language 

If joint communication is chosen, the following language can be used as a starting point for negotiations:

8.01
Communication with Respect to CERs

(z) The Buyer and the Seller agree that the Seller shall communicate with the Executive Board and the UNFCCC secretariat on matters relating to the Project except with respect to the distribution of CERs generated by the Project, in which case the Seller and the Buyer shall communicate to the Executive Board in accordance with paragraph (b) below.

(aa) The Buyer and the Seller agree that;

(i) they shall cooperate fully to enable the Modalities of Communication form attached as Annex #, to be signed by both Parties and sent to the Designated Operational Entity performing the Validation in time for it to be submitted to the Executive Board when the Project is submitted for Registration; and

(ii) when the Executive Board requires instructions on where to forward CERs generated by the Project after they have been Issued, or if either Party wishes to give alternate instructions to those included in Annex # on where the CERs are to be forwarded, the Buyer and the Seller shall cooperate fully to complete any forms required to give these instructions. The Seller shall complete and deliver to the Buyer such forms within 5 Business Days of the Issuance of CERs. Upon receipt of the forms, the Buyer shall nominate the Registry Account into which the Contracted CERs are to be Delivered, and send the forms to the Executive Board within 10 Business Days after the Issuance of CERs; and

(iii) Failure of the Seller or of the Buyer to perform as required under clause 9.01(b)(ii) shall be deemed a Delivery Failure or a Payment Default respectively, and Article X shall apply.

(ab) The Buyer will promptly forward to the Seller any communication it receives from the Executive Board and the Seller must keep the Buyer informed of communications with the CDM Executive Board or the UNFCCC secretariat by providing one copy of any communication to the Buyer within 5 Business Days of such communication occurring.

(ac) The Seller and Buyer agree to co-operate to amend the modalities of communication to remove the communication rights of the Buyer without undue delay after Delivery of all the Contracted CERs [and Put/Call Option CERs] or the termination of this Agreement. 

Note: Amend clause 14.06 Survival of Provisions to include a reference to paragraph (d).

ANNEX #

MODALITIES OF COMMUNICATION FORM

Modalities of Communication

Statement on Modalities of Communication for [Insert Name of Project Activity]

The undersigned Project Participants agree that [insert name of seller] shall have sole and exclusive rights of communication with the CDM Executive Board and UNFCCC secretariat with respect to [insert name of project] except that both Buyer and [insert name of seller] shall be jointly responsible for communications with respect to the distribution of CERs. 

[insert name of Buyer], 




[insert name of seller]
_________________                                                  ____________________

[insert name of representative]

 
[insert name of representative]

[insert title of representative] 


[insert title of representative]

[insert date] 





[insert date]

Note: More complex modalities of communication that set out the amounts of CERs to be delivered to the Buyer and Seller each year are possible. However, care must be taken to allow for the possibility of under-delivery in any given year, which may require submission of alternative instructions to the Executive Board.



Clause 8.02 Commentary

Clause 8.02 sets out who is to be listed as a project participant and sets out when the buyer is to be removed as a project participant. Note that someone can only be listed as a project participant if they have received a letter of approval from a designated national authority.

Article IX

Force Majeure

Article IX Commentary 

Force majeure events excuse an affected party from performing obligations affected by the force majeure event. The CERSPA definition of force majeure includes three important CDM risks that are beyond the control of either Party but may not typically appear in ERPAs: (i) unforeseen CDM Executive Board events; (ii) a failure of the international transaction log, the dissolution of the CDM registry administrator, or a failure of the national registries which makes the transfer of CERs impossible; and (iii) a failure or malfunction of the project that prevents generation of CERs. The first is included because the Executive Board has at times made unexpected decisions that can have significant adverse impacts on projects. Neither party has control or influence over the Executive Board. The second addresses issues of malfunction in the electronic connection or a cease in operation of the entities managing such electronic infra-structure required for the transfer of CERs. Finally, the CERSPA also treats a failure or malfunction of the project as a force majeure event. This is most important for projects that rely on unpredictable biological processes to generate CERs, such as methane recovery and combustion projects, and renewable energy projects that rely on wind or water to generate CERs. 

Clause 9.01 Commentary 

If a Call Option or a Put Option is included in the Agreement (see the discussion on Options above), the Parties may consider increasing the put or call options as additional or alternative remedies to termination for a force majeure event.  

	Clause 9.01 Alternative Language 

(ad) [If the Seller fails to Deliver Contracted CERs due to Force Majeure, then:

(i) the Parties agree to reduce the Contracted CERs[, and increase the amount of Call Option CERs,] by an amount equal to the number of CERs the Seller failed to Deliver as a result of the Force Majeure; and

(ii) the price payable by the Buyer to purchase the CERs referred to in subsection (#) shall be [the Unit Price for the Contracted CERs or the Market Price, whichever is less].

(ae) [If the Buyer fails to make an Annual Payment due to Force Majeure, then: 

(i) the Parties agree to reduce the Contracted CERs [and increase the amount of Put Option CERs] by an amount equal to  the number of CERs which the Buyer failed to make an Annual Payment for as a result of the Force Majeure; and

(ii) the price payable by the Buyer to purchase the CERs referred to in subsection (#), shall be [the Market Price or the Unit Price, whichever is greater] [Spot Price] [the Unit Price for the Put Optioned CERs plus insert amount].


Article X

Events of Default and Remedies

Article X Comments:

The defaults and remedies are a key aspect of the agreement that affects whether or not the agreement becomes an asset to the seller that can be used to attract debt financing or a liability that has the potential to bankrupt the seller. The CERSPA template minimizes liability for both parties unless there has been an intentional breach (or gross negligence). 

Clause 10.01 Commentary  

Clause 10.01(a) sets out standard events of default which are applicable to both Parties. 

Clause 10.01(b) includes “Delivery Failure” as an event of default by the seller. The definition of Delivery Failure refers to delivering both an annual target amount and a total amount by set dates. If the seller has a delivery obligation to deliver CERs above the target amount each year (e.g. to deliver everything that is produced), it is possible to amend the definition of Delivery Failure to include cumulative target amounts for each year. This can be structured so an over-delivery in previous years will compensate for an under-delivery in later years. This will reduce the risk that a low production year will result in a delivery failure. This formulation can replace the annual target amount concept or act as an additional trigger.   

	Clause 10.01(b) “Delivery Failure” Alternative Language 

Delivery Failure means the Seller's failure, for any reason except a Force Majeure Event, to Deliver to the Buyer by [insert date] in any Year sufficient Contracted CERs to fulfil the Cumulative Target Amount for that Year or the full amount of the Contracted Amount before [insert date]. 

Cumulative Target Amount means the sum of all the Target Amounts in the relevant Year and previous Years as set out in Annex 3.

Annex 3 will also need to be updated to insert an additional column titled “Cumulative Target Amount”.




Clause 10.02 Commentary 

The seller has the right to deliver replacement CERs if there is a delivery failure. It is important to note that the replacement CERs need to have “the same validity for the Buyer as the Contracted CERs” (see definition of Replacement CER). This means that, for example, CERs from a hydro-electric project over 20 mw may not be able to be used as replacement CERs for some European buyers.
 It also makes it clear that a tCER or lCER from an afforestation or reforestation project can not be used as a replacement CER.

Clauses 10.03, 10.04, and 10.05 Commentary 

The buyer’s and seller’s remedies are split into two types: remedies for regular events of default, and stricter remedies for payment defaults or delivery failures if these are due to an intentional breach (or gross negligence). 

The remedies in clauses 10.03(b)(i) and 10.04(c)(i) refer to the market price to calculate damages paid by the defaulting party. These clauses contain two important elements: how market price is calculated; and the number of undelivered CERs used to calculate the damages. 

When calculating market price in clause 10.05 one of the key issues is whether the market price is a reference to the current market price for similar CERs purchased under a forward contract, or whether the market price is the current spot price for the respective vintages of undelivered CERs.  The CERSPA suggests a combination of the two as the most appropriate: the spot price is used for the year in which  the payment default or delivery failure occurred, and the market price under a forward purchase contract is used for subsequent years. It is important to note that the “Market Price” used for the purposes of calculating payment is different from that used when calculating damages. A more onerous liability for both parties would occur if the spot price, under a futures contract, was used to calculate damages. Some contracts also refer to the price of EU Allowances rather than CERs. 

Calculating the number of undelivered CERs used to assess damages is simple if the contracted CERs is a fixed number. However, if the contracted CERs are not a fixed amount, and defined as “#% of the CERs generated before 1 January 2013”, the damages amount is more difficult to assess. There are two ways of solving this dilemma. One is to use the amounts projected in the project design document. The second method is to use the average number of CERs generated in the last few years of project operation if the project has been operating for one or more years. The seller needs to be careful if the values in the project design document are used as the reference point as these estimates may be on the high side – particularly for landfill projects. The second option may not be appropriate if the project is expected to generate different amounts of CERs in each year. See the alternative language suggested below.

Stricter remedies for Delivery Failure and Payment Failure are often proposed by the buyer  even if the shortfall in delivery is not due to intentional breach or gross negligence. These remedies might include obligations to deliver replacement CERs or pay damages if there is a delivery failure. The risks and potential benefits of these remedies need to be considered as they increase the risks for the seller, and can turn the agreement from an asset into a potential liability. The increased risk to the seller should be reflected in a higher unit price. Lower delivery default amounts and cumulative delivery defaults can also be considered (see commentary on clause 10.01). In return, it is not unreasonable for the seller to expect the buyer to pay damages  for payment failure based on stricter remedies. These could include payment of damages calculated by reference to the market price or spot price. The buyer will need to assess the potential benefits gained by having stricter remedies for Delivery Failure in light of time and costs of enforcement. 
It is important to note that if the price paid per CER is calculated using the market price with a discount and no floor price, the remedy of recovering the difference between the market price and unit price will be meaningless for the seller. In these instances the only remedy is a general damages remedy. 

	Clause 10.03(b)(i), 10.04(c)(i) Alternative Language

If the contracted CERs equals a certain percentage of the CERs generated up to a set date, two different mechanisms for determining “undelivered CERs” may be considered:

If the amounts in the project design document are used (or these amounts with a discount):

(iii) If the Event of Default is or results in a [Payment Default][Delivery Failure], the payment of the positive difference between the Market Price at the time of the [Payment Default][Delivery Failure] and the Unit Price times the outstanding CERs, which are calculated as the [#% of the] number of CERs expected to generated up to [insert date] according to the registered Project Design Document, minus the actual amount of CERs Delivered up until the [Payment Default][Delivery Failure]; or

If the average number of CERs generated by the project is used:

(iv) If the Event of Default is or results in a [Payment Default][Delivery Failure], the payment of the positive difference between the Market Price at the time of the [Payment Default][Delivery Failure] and the Unit Price times the outstanding CERs, which are calculated as the Expected CERs minus the actual amount of CERs Delivered up until the [Payment Default][Delivery Failure].  

Additional definition

Expected CERs means the number of CERs the Project has generated on average each day since the Project Commissioning until the Payment Default or Delivery Failure multiplied by the number of days from the later of Project Commissioning or Registration up until and including [31 December 2012] unless the Project Commissioning and Registration have not been reached, in which case it shall mean the number of CERs expected to generated up until and including [31 December 2012] according to the Project Design Document. 




Article XI

Termination

Article XI Commentary

Article XI sets out when the agreement terminates and the consequences for both parties on termination.

Article XII

Non-Recourse and Limitation of Liability

Article XII Commentary

Article XII limits recourse and liability. The parties may want to consider limiting their liability under the agreement to a known amount to avoid the possibility of a default under the agreement bankrupting either party. Any limitation should, however, ensure the potential liability is still meaningful and sufficiently large to be an effective remedy and act as a deterrent. Limiting liability may be less important where liquidated damages are only triggered if there is an intentional breach or negligence. 

In the CERSPA, recourse is limited to the parties themselves. Liability is limited to a pre-determined amount and consequential damages are excluded. It is important to note that these issues are treated differently in different jurisdictions. Local counsel should be directed to pay close attention to this article. 

Article XIII

Confidentiality and Non-Disclosure

Article XIII Commentary

Standard confidentiality and non-disclosure provisions have been updated to include disclosure required under the Kyoto Protocol rules. 
Article XIV

Miscellaneous Provisions

Article XIV Commentary

Article XIV contains a number of legal terms often included in sale and purchase and other agreements.

Clause 14.03, 14.04 and 14.05 Commentary

The arbitration clause requires the parties to agree on: the law governing the agreement; the arbitration rules applied in the event of a dispute; the location of the arbitration; and the language used in the arbitration. 

Clause 14.03 establishes the law governing the ERPA. The law of England and Wales is often used in CER sale and purchase contracts and is the favoured choice of law for many buyers. The law of New York State is also sometimes used. However, the project is being implemented in the legal and regulatory context of the host country and it is likely that most of the other project related contracts are governed by the laws of the host country. The CER contract should be read in conjunction with the other contracts governing the project. Host country law may also become relevant if an arbitration award needs to be enforced. In the process of enforcing arbitration awards, judges in a number of jurisdictions, correctly or not, legally sanctioned or not, tend to re-open substantive aspects of the award and evaluate them in the context of local law. The law of the host country should be avoided if the country has not ratified the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards. 
Clause 14.04 is often found in contracts but is not strictly necessary for the arbitration clause to be effective. A period of mandatory negotiation can be useful for the parties to “cool off” and settle the dispute outside of formal arbitration.

Clause 14.05 defines the arbitration rules, language and premises. In general, most published, formal arbitration rules are suitable. The Permanent Court of Arbitration’s (PCA) Optional Rules for Arbitration of Disputes Relating to Natural Resources and/or the Environment are suggested as the PCA has recently expanded their specialized panels to include emissions trading experts and the Secretary General maintains a list of emissions trading experts. The rules can be downloaded from http://www.pca-cpa.org. The International Chamber of Commerce Arbitration Rules and UNCITRAL rules are also appropriate  to govern carbon contracts.

The location and language of the arbitration will depend on the parties. The language of the arbitration should be the same as the language of the contract. When deciding on a language to govern the arbitration, the parties need to consider how this may affect the choice of arbitration experts and arbitrators and also whether the Kyoto Protocol rules are available in that language. When deciding on the number of arbitrators, the parties should also consider the implications for the time and costs of arbitration. The reference to arbitration occurring in the Hague was inserted as an option for consideration to reduce costs as the Permanent Court of Arbitration is able to host arbitrations at its facilities free of charge. 

Clause 14.04 Commentary

The assignment and novation clause only lets the seller assign the right to receive payment for CERs. It is also possible for the seller to assign control over the CERs to a lender or other financial institution that enables the CERs to be used as a type of security. This can be done by giving the lender control over the issuance of CERs. This can achieved either by granting the lender sole communication rights or joint communication rights with the Executive Board for the issuance of CERs. See comments on article VIII. 
Annex 1

Description of the Project

Commentary

The description of the project should be sufficiently precise to identify the project and include a description of the project activity that will be registered as a CDM project. It should not be so broad that the seller will easily trigger an event of default if the project is not implemented exactly as described in Annex 1.

Annex 2

Definitions

Commentary

It is important to read each of the definitions carefully as they can significantly affect the substance of a contract. Key definitions are already discussed above in the context in which  they are used. 

Annex 3

Target Amounts

Commentary

Annex 3 sets out the dates for delivering specified amounts of CERs. If fixed amounts are used, care must be taken to safeguard against the project not performing as well as projected in the project design document. Most amounts included in a delivery schedule are typically set at between 50% and 80% of the total amount of CERs stated in the project design document. Target amounts should be set only after considering if there is particular uncertainty regarding the capacity of the project to generate the target amount. 

Annex 4

Project Development Costs

Commentary

Annex 4 contains a number of possible project development costs that may be incurred by the seller. Some sellers  opt to arrange for the designated operational entity that will conduct the verification and certification also to perform an “initial verification” of the project after registration. The purpose of this is to receive assurance from the designated operational entity performing the verification that GHG reductions are being monitored correctly – it is better to fix any problems at the start of operation rather than find out at the end of the first year of operation that the monitoring was not performed correctly and no CERs were generated. 













� The “exercise price”, or “strike price” is the price the parties agree to buy or sell under an option.


� See � HYPERLINK "http://cdm.unfccc.int/EB/023/eb23_repan35.pdf" ��http://cdm.unfccc.int/EB/023/eb23_repan35.pdf� 


� Under the EU Emissions Trading Scheme CERs from large hydro projects (above 20MW) are restricted in their acceptance and eligibility to be used.
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