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CERTIFIED EMISSION REDUCTIONS 

SALE AND PURCHASE AGREEMENT

Between 
[name CER Seller]

And

[name CER Buyer]

CERTIFIED EMISSION REDUCTIONS SALE AND PURCHASE AGREEMENT

This Certified Emission Reductions Sale and Purchase Agreement (hereinafter the Agreement), dated [insert date] is entered into 

BETWEEN:

[insert name of CER Seller] [a/the] [company/municipality/___] [incorporated in/established in/ of] [insert country], registered under [insert details] whose registered office is located at [insert location] (hereinafter the Seller); and 

[insert name of CER Buyer], [a/the] [company/fund/financial institution] [incorporated in/of] [insert country], registered under [insert details] whose registered office is located at [insert location] (hereinafter the Buyer); and
WHEREAS, [insert name of the Host Country] has ratified the UNFCCC on [insert date] and has [ratified on/ acceded to] the Kyoto Protocol on [insert date]; and

WHEREAS, the Seller intends to carry out the [insert name] Project, which is defined in Annex 2, as a project under the Clean Development Mechanism of the Kyoto Protocol, which is expected to result in reduction in greenhouse gas emissions that are additional to any that would occur in the absence of the Project; and

WHEREAS, the Seller wishes to sell, and the Buyer wishes to purchase Certified Emission Reductions from the Project upon the terms and conditions in this Agreement; 

NOW THEREFORE, the Parties hereby agree as follows:

Article I

Interpretations

1.01 Interpretation; Headings; Annexes

(a) In this Agreement unless specifically stated otherwise, a reference to:

(i) any Party includes that Party's executors, administrators, successors and permitted assigns, including without limitation any person who is a Party to this Agreement by way of novation; and

(ii) the singular includes the plural and vice versa; and

(iii) the words “including”, “include” or “includes” when introducing an example do not limit the meaning of the words to which the example relates to that example or examples of a similar kind; and

(iv) any Kyoto Protocol Rules includes any modification or re-enactment of them or any treaty substituted for them and all rules, modalities, guidelines, procedures, decisions, and regulations (however described) issued under them.

(b) The expression “person” includes any natural and/or legal person.

(c) The terms of this Agreement shall be interpreted in a manner that is consistent with the Kyoto Protocol Rules.  

(d) The Annexes to this Agreement are an integral part hereof.

(e) The headings of the clauses are inserted for convenience of reference only and           do not affect the interpretation of this Agreement. 

1.2 Definitions

The capitalized terms used in this Agreement shall have the meanings expressly set forth in the body of this Agreement and in Annex 2 to this Agreement.

1.3 Effective Date

This Agreement shall take effect upon execution by both parties, except as otherwise provided herein.

Conditions Precedent

1.4 Conditions Precedent  
(a) The provisions of Articles 3 (Sale and Purchase of Certified Emission Reductions), 4.01 (Delivery Obligation), 4.04 (Taxes and Share of Proceeds), 5.01(a), 5.01(b) (Seller’s Obligations), 5.02(a), 5.02(b) (Buyer’s Obligations), 6.02(a)(ii) (Seller’s Representations and Warranties), 10.01(b) and 10.01(c) (Events of Default), and 11.01 (Termination on Fulfilment) are conditional upon each of the following Conditions Precedent occurring in relation to the Project: 

(i) the Project having achieved Registration; and 

(ii) the Project having achieved Project Commissioning.

(b) The Seller shall use all reasonable endeavours to procure satisfaction of the Conditions Precedent in good faith as soon as practicable following the execution of this Agreement. 

(c) The Buyer shall use all reasonable endeavours to assist the Seller to achieve Registration.

1.5 Date for Fulfilling Conditions

Unless otherwise agreed to in writing by the Parties, either Party has the right to terminate this Agreement without liability to the other Party if the Conditions Precedent are not met by [insert date].

1.6 Notifications Regarding Conditions Precedent 
The Seller shall send a written notice to the Buyer as soon as:

(a) a Condition Precedent has been fulfilled; or

(b) the Seller becomes aware or has reason to believe that it shall not meet the deadline for fulfilling a Condition Precedent.

Sale and Purchase of Certified Emission Reductions

1.7 Sale and Purchase

The Seller agrees to sell and the Buyer agrees to purchase:  

(a) the Contracted CERs, which amount to [insert fixed amount] or [insert %] of CERs generated by the Project before [1 January 2013];  

(b)  [net of any Taxes and Share of Proceeds.]

1.8 Price and Payment 

(a) The Buyer shall pay to the Seller a Unit Price [of EUR/USD X] or [which shall equal x% of the Spot Price] or [which shall equal EUR/USD X plus x% of the Spot Price] or [which shall equal x% of the Spot Price (except the minimum Unit Price shall be XX and the maximum Unit Price shall be YY)] for each Contracted CER Delivered in accordance with clause 4.01.

(b) [The Spot Price shall be calculated as follows:

(i) if CERs are traded on the spot at carbon exchanges, the average CER spot price as traded on the carbon exchange with the most liquid CER spot trade: (A) over the last [thirty (30)] Business Days prior to the Delivery date; or, in the case of an Event of Default, (B) the average CER spot price in the month in which such Event of Default has occurred; or 
(ii) if CERs are not traded on the spot at carbon exchanges, each Party shall nominate one broker [and both brokers shall choose a third independent broker]. The brokers shall be instructed to provide a quote for the [spot price paid two (2) Business Days prior to Delivery for comparable CERs that have already been issued by the Executive Board] [average spot price over the last twelve (12) months up to two (2) Business Days prior to Delivery for comparable CERs that have already been issued by the Executive Board], where the spot price is the price paid for comparable CERs already Issued and capable of immediate delivery. 
(iii) The so elected brokers shall, within 15 Business Days after having received their instructions, communicate their price quotes and the Spot Price referred to in clause 3.02(a) shall be the average of these quotes. If the Seller has not nominated a broker within 15 Business Days from the date it has received a notification by the Buyer of its nomination, the Seller is deemed to have renounced its right to nominate a broker, and the Spot Price shall be determined by the broker nominated by the Buyer. If the Buyer has not nominated a broker within 15 Business Days from the date it has received a notification by the Seller of its nomination, the Buyer is deemed to have renounced its right to nominate a broker, and the Spot Price shall be determined by the broker nominated by the Seller.

(c) The cost associated with calculating the Spot Price, if any, shall be equally shared between the Parties, including if a Party fails to nominate a broker under clause 3.02(b)(iii).]

(d) The Buyer shall make the Annual Payment [net of all Taxes] to the Seller within [insert number] Business Days after: 

(i) Delivery of the Contracted CERs for that Year; and 

(ii) receipt of an invoice from the Seller for the Annual Payment.
(e) Bank fees and charges shall be borne by [the Seller/the Buyer/both Parties in equal shares/each Party for the fees and charges of the banks and intermediary banks involved by such Party.]    
(f) The Annual Payment shall be calculated as the relevant Unit Price multiplied by the Contracted CERs Delivered for that Year [less Project Development Costs incurred by the Buyer in accordance with clause 4.02 and, provided that the Advance Payment has been made by the Buyer pursuant to clause 4.03, an amount in respect of the Advance Payment in accordance with clause 4.03(d)].

(g) [As provided in clause 3.03 (a)(i) below, the Buyer shall provide the Seller with a guarantee in the form of a Letter of Credit for an amount equal to [insert amount]. After each Annual Payment, the Seller agrees to a reduction of the Letter of Credit by the amount of the Annual Payment.
(h) Once all payments subject to the above security have been received, the Seller shall notify the Buyer and provider of the security that the final Annual Payment has been received and such notification shall constitute the Seller’s consent to the cancellation of the Letter of Credit.]

1.9 [Letter of Credit 

(a) For the sole purpose of securing the obligation of the Buyer to:

(i) pay the Seller  [insert number of payments or amount] Annual Payments; and

(ii) pay the Financing Institution  [insert payment or other security as required],

the Buyer shall deliver a Letter of Credit at its own costs in favour of the Seller in a form satisfactory to the Seller.

(b) Delivery of the Letter of Credit shall occur ten (10) Business Days after; 

(i) notice from the Seller to the Buyer that all Conditions Precedent [and in addition to the Conditions Precedent, the following conditions have been fulfilled: insert any additional conditions]; or 

(ii) notice from the Financing Institution that the issuance of a Letter of Credit is a precondition for it entering into the Financing Agreement.

(c) The Letter of Credit shall be issued from a commercial bank which has its head office in [insert country]  and which has a credit rating for its long-term senior unsecured, unsubordinated debt of at least [e.g. "A1" by Moody's Investors Service].]
Delivery and Costs

1.10 Delivery Obligation 
(a) By signing this Agreement, the Seller agrees to Deliver the Contracted CERs to the Buyer free of any claims or Encumbrances or third party interests. The Seller shall not have any obligation or liability to Deliver more that the Contracted CERs.
(b) Each Year the Seller shall Deliver [[100%] of the CERs generated since the last Verification (or in the case of the first Verification, since Registration) until the total amount of Contracted CERs has been Delivered] [the Target Amount].

(c) The Delivery of Contracted CERs shall occur on or before [insert date] each Year.

(d) The Seller shall notify the Buyer of the Issuance of the CERs each Year.  The Buyer shall notify the Seller of the Registry Account into which Delivery shall occur no later than [15] days after receipt of notice of Issuance from the Seller. 

(e) If either the Buyer has failed to nominate a Registry Account in accordance with clause 4.01(d) or the Registry Account nominated by the Buyer is not established or is incapable of receiving CERs [21] days after Issuance, the Seller will be deemed to have Delivered the Contract CERs [21] days after Issuance.

(f) If Delivery of Contracted CERs occurs in accordance with clause 4.01(e), the Seller shall render all reasonable assistance to the Buyer to have the Contract CERs transferred as CERs into a Registry Account nominated by the Buyer when this becomes possible. Such assistance shall only be provided at the Buyer's request and all necessary external costs incurred by the Seller shall be paid by the Buyer.

(g) The entire legal and beneficial right and/or title to the Contracted CERs will pass to the Buyer upon Delivery and receipt of payment by the Seller.    
1.11 Costs

(a) Each Party shall be responsible for paying its own costs and expenses including legal costs incurred in the negotiation, preparation and completion of this Agreement.

(b) [The Buyer agrees to contribute to the Project Development Costs as recorded in Annex 4.

(c) The Buyer shall have the right to deduct the Project Development Costs it has disbursed to the Seller in accordance with clause 4.02(b) and Annex 4 in equal instalments of up to [insert amount] from each Annual Payment until the total amount of Project Development Costs disbursed under clause 4.02(b) has been deducted from the Annual Payments.] 

1.12 [Advance Payment

(a) The Buyer agrees to pay the Seller an Advance Payment in the amount of [insert amount] towards the future Delivery of the Contracted CERs. 

(b) The Advance Payment is conditional upon the following:

(i)
Seller providing the Buyer with a guarantee in the form of a [Letter of Credit/ Parent Guarantee/ Performance Guarantee] or other security acceptable to the Buyer for an amount equal to the amount of the Advance Payment; [and]

(ii) 
[list other conditions the Parties may agree upon such as Registration.]  
(c) Within 30 days of the conditions in clause 4.03(b) being met, the Buyer shall make the Advance Payment.

(d) The Buyer shall have the right to deduct the Advance Payment it has disbursed to the Seller in accordance with clause 4.03(c) in equal instalments of up to [insert amount] from each Annual Payment until the total amount of Advance Payment disbursed under clause 4.03(c) has been deducted from the Annual Payments. 

(e) After each Annual Payment, the Buyer and Seller agree to a reduction of the [Letter of Credit/Parent Guarantee/ Performance Guarantee/ other security] provided as security for the Advance Payment by the amount in (d) above which has been deducted from the Annual Payment. 

(f) Once the full Advance Payment has been repaid, the Buyer shall notify [the Bank/Parent Company/ or other provider of security] of the reimbursement to it by the Seller of the full amount of the Advance Payment and such notification shall constitute the Buyer’s consent to the cancellation of the [Letter of Credit/Parent Guarantee/Performance Guarantee/other security].

(g) The Buyer may only exercise its rights under the [Letter of Credit/Parent Guarantee/Performance Guarantee/ other  security]:

(i) in the event and to the extent that all or part of the Advance Payment has not been reimbursed to the Buyer as provided in clause 4.03(d) by [add date]; or

(ii) in the case of an Event of Default as set forth in clause 10.01 which has not been cured in accordance with clause 10.02(c).]

1.13 Taxes and Share of Proceeds

(a) Any Taxes that may be payable with regard to the project activity, this Agreement or the Delivery of Contracted CERs or any emissions reductions imposed by the Host Country shall be borne by the Seller. 

(b) Any Taxes that may be payable with regard to the project activity, this Agreement or the Delivery of Contracted CERs, or any emission reductions, imposed by the [Buyer’s jurisdiction and any other jurisdiction where the Buyer chooses to receive or hold the Contracted CERs] shall be borne by the Buyer. 

(c) Any other Taxes shall be paid according to law.
(d) Value Added Taxes (VAT)

(i) The VAT treatment of any Delivery or payment shall be determined pursuant to the VAT law of the jurisdiction where a taxable transaction for VAT purposes is deemed to take place. 
(ii) [If VAT is properly chargeable in the Seller’s jurisdiction on any Delivery or payment under this Agreement, subject to the Seller providing the Buyer with a valid VAT invoice from the VAT authority, the Buyer shall pay to the Seller an amount equal to the VAT levied by that authority.] or [The Seller agrees to provide a certificate of residency that confirms that its principal offices are located in [Seller’s country of residence], so that the Seller is not subject to VAT (Value Added Tax) in the [Buyer’s jurisdiction], therefore any VAT liability shall be solely that of the Buyer.] or [The Seller shall be responsible for any VAT imposed on the transfer of CERs or emissions reductions to the Buyer. Any payment of the Buyer shall be net of Taxes.]
(iii) Each Party, to the extent required by law, shall correctly account for any VAT properly due in its jurisdiction. 

(e) Other Taxes and charges

(i) Subject to Clause 4.04(d) (VAT) each Party shall cause all Taxes and royalties levied in its jurisdiction and legally payable by it in connection with the Agreement to be paid. 
(ii) In the event that the Seller is required by law to pay any Tax which is properly for the account of the Buyer, the Buyer must reimburse the Seller in respect of such Tax. 

(iii) In the event that the Buyer is required by law to pay any Tax properly for the account of the Seller, the Buyer may deduct the amount of any such Tax from the sums due to the Seller under the Agreement and the Seller must reimburse the Buyer in respect of any such Tax not so deducted.

(f) The [Seller/Buyer shall bear] [Parties shall share in equal parts] any Share of Proceeds or any other deductions or fees levied by the Executive Board or the UNFCCC in relation to the Issuance or Delivery of the Contracted CERs. 

Obligations of the Parties

1.14 Seller’s Obligations

The Seller shall with respect to the Contracted CERs:

(a) Deliver the Contracted CERs in accordance with clause 4.01; and

(b) ensure that the Verification Report is submitted to the Executive Board for each [Year] within [insert number] Business Days of the end of that Year; and

(c) not create or permit to exist any claim or Encumbrance over the Contracted CERs to be generated by the Project; and

(d) carry out the Project in accordance with the registered Project Design Document and the Kyoto Protocol Rules. [; and;]

(e) [include other obligations agreed to by the Parties]. 

1.15 Buyer’s Obligations

The Buyer shall:

(a) pay for the Contracted CERs in accordance with clause 3.02; and 

(b) take Delivery and not take any action to prevent or interfere with Delivery of the Contracted CERs; and

(c) maintain sufficient funds to make any payments due under this Agreement and refrain from all action that would put at risk [the maintenance of the Letter of Credit or] its ability to make any payments due under this Agreement; and

(d) At Seller’s request, deliver as promptly as possible to the Seller a copy of its most recent annual audited financial report prepared in accordance with [Buyer country] accounting and auditing laws and standards. [; and;] 

(e) [include other obligations agreed by the Parties]

Representations and Warranties

1.16 General

Each Party represents and warrants to the other Party for the duration of this Agreement that: 

(a) it is duly organized and validly existing under the laws of its respective jurisdiction; and

(b) it has the power and authority to execute and deliver this Agreement and to perform its obligations under it; and

(c) it has taken and will continue to take all actions necessary to satisfy all Kyoto Protocol Rules, applicable local law requirements, and obtain and maintain all approvals required, to authorize the entry into, and the observance and performance of, its obligations under this Agreement; and

(d) it is not subject to any judgment, rule, order, statement of claim, injunction or decree of competent authority (including withdrawal of any consents) which might adversely affect its ability to comply with and perform its obligations under this Agreement; and

(e) no litigation, arbitration or administrative proceedings are threatened or, to the best of its knowledge, pending that may materially and adversely affect the Party’s ability to perform under this Agreement; and

(f) the execution of this Agreement and the fulfilment and compliance with its terms shall not conflict with, or require the consent of, any person, under any loan or security agreement or other material agreement to which they are a Party; and

(g) in relation to all material factual information provided to the other Party, such information:

(i) was accurate or in the case of financial statements was a fair representation in all material respects as of the date it was prepared; and

(ii) nothing has occurred since the date of such factual information being provided or those forecasts and projections which, if disclosed, would make such factual information as a whole or, as the case may be, those forecasts and projections as a whole untrue or misleading in any material adverse respect.

1.17 Seller’s Representations and Warranties 

(a) The Seller represents and warrants that: 

(i) it shall use its best endeavours to carry out the Project as described in the Project Design Document; and

(ii) it holds all material Consents necessary to perform its obligations under this Agreement.

(b) The Seller represents and warrants upon both the Project Commissioning and the Delivery of Contracted CERs, after due inquiry and to the best of its knowledge, that it has full ownership rights in and to any such CERs and has not otherwise Encumbered the whole or any part of its rights or interest in any such CERs to any person (other than to the Buyer) and to its knowledge no rights, including rights of set-off, have arisen in respect of any such CERs in favour of any person.

1.18 Buyer’s Representations and Warranties

The Buyer represents and warrants, as of the date of this Agreement and again upon both the Project Commissioning and the Delivery of Contracted CERs, that is has and shall continue to have sufficient funds to make all payments due under this Agreement.

Reporting Obligations

1.19 Updates and Notifications

(a) The Seller shall inform the Buyer if there are or will be any material delays in the progress of the construction and implementation of the Project that are likely to delay Project Commissioning.

(b) Prior to Project Commissioning, the Seller shall provide the Buyer with [semi-annual/annual] updates on the progress of the construction of the Project. 

(c) The Seller shall notify the Buyer in writing of Project Commissioning no later than [15] days after the occurrence thereof.

(d) After Project Commissioning, the Seller shall notify the Buyer within 15 days of any of the following occurring:

(i) any proposed material changes to the Project that may affect the generation of CERs; or

(ii) any material changes in the external circumstances that are likely to adversely affect the operation and success of the Project or generation of CERs.

(e) In the event that either Party becomes aware or has reason to believe that an event has occurred that is likely to become an Event of Default they shall notify the other Party in writing immediately.

1.20 Cooperation

(a) The Seller and the Buyer shall cooperate fully to ensure that the purposes of this Agreement will be accomplished. To that end, the Seller and the Buyer shall:

(i) from time to time, at the request of either of them, exchange views with regard to the progress of the Project, the purpose of this Agreement and their respective obligations under this Agreement; and furnish to the other Party all such information related thereto as it shall reasonably request; and

(ii) promptly inform each other of any condition which interferes with, or threatens to interfere with, the matters referred to in clause 7.02(a)(i) above.

Communication 

1.21 Communication with Respect to CERs

(a) The Parties agree that the Seller shall serve as the focal point for all communications with regard to the Project with the Executive Board and the UNFCCC secretariat, in particular with regard to instructions regarding distributions of CERs upon Issuance.

(b) All relevant material communications to the Executive Board shall be copied to the Buyer and all relevant material communications received from the Executive Board shall be promptly forwarded to the Buyer. 

(c) Any Executive Board communications sent or received by the Buyer concerning the Project shall be promptly forwarded to the Seller. 

1.22 Project Participation

(a) In order to facilitate Delivery of CERs, the Seller shall: 

(i) subject to the Buyer providing to the Seller a Letter of Approval that allows the Buyer to be listed as a Project Participant, list the Buyer as Project Participant on the Project Design Document for the Project; and

(ii) co-operate with the Buyer if the Buyer seeks to receive the Delivered CERs into a Registry Account in an Annex I country other than [insert Annex I country].

(b) The Seller and Buyer agree to co-operate to remove the Buyer as a Project Participant in the Project without undue delay after Delivery of all the Contracted CERs or the termination of this Agreement.  

(c) The Seller and the Buyer agree that additional Project Participants may be added so that the Buyer may transfer CERs to its affiliates directly but only with the prior written consent of the Seller, which such consent shall not be unreasonably withheld.

Force Majeure

1.23 Force Majeure

A Party's failure to perform any of its obligations under this Agreement due to Force Majeure shall, provided that the affected Party notifies the other Party in writing within [insert number] days of becoming aware of such Force Majeure and the manner and extent to which its obligations are likely to be prevented or delayed by it, have the following consequences:

(a) Subject to clause 9.01(d), if any delay occurs, the date for performance of the obligation affected shall be postponed for so long as is made necessary by the Force Majeure.

(b) The affected Party shall not be liable for any loss or damage suffered or incurred by the other Party arising from the Force Majeure.

(c) Each Party must use its reasonable endeavours to minimise the effects of any Force Majeure.

(d) If any of a Party's obligations under this Agreement is postponed by reason of Force Majeure for more than [insert number] [months][days], the other Party may terminate this Agreement; and

(i) the Buyer shall pay the Seller for any Contracted CERs Delivered to the Buyer for which no payment has been received; and 

(ii) the Buyer may recover from the Seller any Advance Payment and Project Development Costs incurred by the Buyer but not yet deducted from Annual Payments in relation to the Project until the date of termination.

Events of Default and Remedies

1.24  Events of Default  

(a) The following events are Events of Default on the part of the Seller and the Buyer;

(i) dissolution, liquidation, insolvency or bankruptcy (voluntary or involuntary); or

(ii) change in the ownership or control that materially and detrimentally affects the ability to perform its obligations under this Agreement in the reasonable opinion of the other Party; or

(iii) breach of any material term of this Agreement; or

(iv) knowingly or negligently providing information or representations that are materially false or misleading.

(b) A Delivery Failure is an additional Event of Default on the part of the Seller, unless the Seller provides Replacement CERs to avoid such Delivery Failure.

(c) A Payment Default is an additional Event of Default on the part of the Buyer.

1.25 Notice and Cure of Event of Default

(a) If either Party becomes aware or reasonably anticipates that any of the Events of Default specified under clause 10.01 has occurred or shall occur, it shall promptly notify the other Party of the Event of Default (the Default Notice).

(b) Any Default Notice shall include the following information:

(i) full details of the Event of Default; and

(ii) the likely delay before the Event of Default can be remedied.

(c) If the defaulting Party fails to demonstrate that the Events of Default specified in clauses 10.01(a) (ii), 10.01(b) and 10.01(c) have been cured within 60 days of service of the Default Notice (the “Cure Period”), the non-defaulting Party shall be entitled to the remedies specified in clauses 10.03 and 10.04.
(d) Notwithstanding, the Cure Period shall not apply:

(i) to the Events of Default specified in clauses 10.01(a)(i),(ii), and (iv);

(ii) in case of an Event of Default which is the result of Intentional Breach [or gross negligence].

1.26 Buyer Remedies for an Event of Default  

In the case of an Event of Default on the part of the Seller the following provisions apply:

(a) For all Events of Default the Buyer:

(i) shall be limited to the remedies specifically provided for in this Agreement; and 

(ii) may terminate this Agreement unless the Event of Default is a Delivery Failure, in which case the Buyer may only terminate this Agreement if the Delivery Failure has occurred for two (2) consecutive Years, [and recover from the Seller, any outstanding Advance Payment and Project Development Costs] [plus interest at a fixed rate of [EURIBOR][LIBOR][___] plus [insert amount]% per annum from the date the Advance Payment and Project Development Costs were made].    

(b) If the Event of Default is the result of an Intentional Breach [or gross negligence] by the Seller, in addition to the remedies in clause 10.03(a) the Buyer may demand from the Seller: 

(i) if the Event of Default is or results in a Delivery Failure and the Market Price is greater than the Unit Price, the payment of the difference between the Market Price at the time of the Delivery Failure and the Unit Price times the outstanding CERs, which are calculated as the Contracted CERs minus the actual amount of CERs Delivered up until the Event of Default; or

(ii) the Delivery of Replacement CERs; and

(iii) payment for damages or any other remedies available under the Applicable Law. 

1.27 Seller Remedies for an Event of Default

(a) For all Events of Default the Seller:

(i) shall be limited to the remedies specifically provided for in this Agreement; and

(ii) may terminate this Agreement; and

(iii) recover from the Buyer any outstanding Annual Payments plus interest accrued in accordance with clause 10.04(b); or

(iv) recover from the Buyer any CERs Delivered to the Buyer but not paid for. 

(b) Interest payable to the Seller under this clause shall accrue against the Buyer at a fixed rate of [EURIBOR][LIBOR][___] plus [insert amount]% per annum from the date the payment fell due.

(c) If the Event of Default is the result of an Intentional Breach [or gross negligence] by the Buyer, in addition to clause 10.04(a) and clause 10.04(b), the Seller may demand from the Buyer: 
(i) if the Event of Default is or results in a Payment Default and the Market Price is less than the Unit Price, the payment of the difference between the Market Price at the time of the Payment Default and the Unit Price times the outstanding CERs, which are calculated as the Contracted CERs minus the actual amount of CERs Delivered up until the Event of Default; and

(ii) damages or any other remedies available under the Applicable Law.

1.28 Calculation of Market Price   

The Market Price shall be calculated as follows:

(a) In the Year when the Event of Default occurred, the Market Price shall equal the Spot Price; and

(b) To calculate the Market Price for each Year after the Year of the Event of Default, at the time of the Event of Default each Party shall nominate one broker and both brokers shall choose a third independent broker. The so elected brokers shall communicate their price quotes [for comparable CERs sold under a forward contract with comparable terms and conditions as this Agreement] within 15 Business Days after having received the mandate and the Market Price shall equal the average of the brokers’ price quotes. If the Seller has not nominated a broker within 15 Business Days from the date it has received a notification by the Buyer of its nomination, the Seller is deemed to have renounced its right to nominate a broker, and the Market Price shall be determined by the broker nominated by the Buyer. If the Buyer has not nominated a broker within 15 Business Days from the date it has received a notification by the Seller of its nomination, the Buyer is deemed to have renounced its right to nominate a broker, and the Market Price shall be determined by the broker nominated by the Seller. 

Termination

1.29 Termination on Fulfilment

This Agreement shall terminate the later of the date all Contracted CERs are Delivered and paid for or all due obligations arising from the Agreement have been fulfilled and liabilities have been settled unless the Agreement is terminated earlier in accordance with its terms. 

1.30 Suspension on Default

Upon the occurrence of any material Event of Default or at any time thereafter while such Event of Default persists, the non-defaulting Party may by written notice to the defaulting Party suspend performance of its obligations under this Agreement provided that the period of suspension shall not exceed [six (6)] months. 

1.31 Non-Default Termination

The Parties agree to terminate this Agreement if either the [insert Annex I country] or the Host Country withdraws from either the UNFCCC or the Kyoto Protocol.

1.32 Consequences of Termination

If this Agreement is terminated [as a result of an Event of Default by the Seller] before the full amount of the [Project Development Costs and Advance Payment] has been applied to pay for Delivered Contracted CERs, the Seller shall reimburse the Buyer for any amount of the outstanding [Project Development Costs and Advance Payment] which has not been applied against the Delivery of Contracted CERs in accordance with clause 4.03.

Non-Recourse and Limitations of Liability

1.33 Non-Recourse

In no event shall any Party have any claim or recourse for breach of this Agreement against any person or entity other than the other Party, and in particular shall not have any claim or recourse against any:

(a) directors, officers, employees or shareholders of the other Party; or

(b) subsidiaries of the other Party; or

(c) directors, officers, employees, advisors, legal counsel, or shareholders of the entities described in clause (b) above; or

(d) financial institution that provides financing to such Party. 

1.34 [Limited Liability

Each Party’s total liability to the other Party for any losses, costs, claims and damages arising under this Agreement shall be limited to [insert amount] or [the amount of Contracted CERs times Unit Price] [and such total amount shall decrease as the Annual Payments are paid by the Buyer to the Seller].]
1.35 Damages Limitation

The Parties acknowledge and agree that, unless explicitly stated otherwise, neither Party shall be liable under or in connection with this Agreement for any loss of income, loss of profits or loss of contracts, or for any indirect or consequential loss or damage of any kind, in each case howsoever arising and whether caused by tort (including negligence), breach of contract or otherwise.  

Confidentiality and Non-Disclosure

1.36 Confidentiality and Non-Disclosure

The Parties shall treat the terms of this Agreement and all information specifically identified as confidential under or in connection with the Agreement (collectively, Confidential Information) as confidential and may neither disclose Confidential Information nor use it other than for bona fide purposes connected with the Agreement without the prior written consent of the other Party, except that consent is not required for disclosure to:

(a) directors or employees of a Party and persons professionally engaged by a Party, any bank or financial institution that is offering or may offer finance related to the Project, any intended assignee of the rights and interests of a Party under this Agreement, as long as they in turn are required by that Party to treat the Confidential Information as confidential in favour of the other Party on terms substantially the same as those set out in this Article XIII; or

(b) the extent legally required by the Kyoto Protocol Rules, the Applicable Law, Governmental Entity, agency or regulatory authority having jurisdiction over that Party; or

(c) the extent that the Confidential Information is in or lawfully comes into the public domain other than by breach of this Article XIII.

Miscellaneous Provisions

1.37 Notices

Any notice or correspondence under the terms of this Agreement shall be in writing, in the English language (it being understood that any such communication in a language other than English shall be of no force and effect), and shall be delivered personally, or via courier, mail (including email if there is confirmation of receipt), or facsimile to the address provided below.

For the Seller:

[please insert name, title and address]

Fax: 

Phone:

E-mail: 

For the Buyer:

[please insert name, title and address]

Fax: 

Phone:

E-mail: 

1.38 Amendments

This Agreement may only be amended by a written agreement executed by the Seller and Buyer.
14.03 Applicable Law

This agreement shall be governed by and construed in accordance with the laws of [insert “England”][or][insert name of the Host Country].

14.04 Negotiation

(a) Any dispute, controversy, or claim arising under, out of, or relating to the interpretation, application, or performance of this agreement, including its existence, validity, or termination, shall be settled amicably by negotiation.

(b) The Party initiating negotiation shall send to the other party a written invitation to negotiate, including a general description of the nature of the dispute which led to the invitation.

(c) Negotiation commences on the date the party being invited to negotiate receives the invitation to negotiate, and shall continue from the date of commencement for a period of 45 days. If the Party being invited to negotiate elects to reject the invitation to negotiate, it must do so in writing to the Party inviting to negotiate within seven days of receipt of the invitation.
(d) If the invitation to negotiate is rejected, or if the Parties have not resolved the dispute within 45 days from the date of commencement of negotiation, either party may commence arbitration in accordance with clause 14.05 below.

14.05 Arbitration
(a) Any dispute, controversy, or claim arising out of or relating to the interpretation, application or performance of this agreement, including its existence, validity, or termination, which has not been settled by negotiation in accordance with clause 14.04 above, shall be settled by final and binding arbitration in accordance with the Permanent Court of Arbitration Optional Rules for Arbitration of Disputes Relating to Natural Resources and/or the Environment, as in effect on the date of this agreement. The Permanent Court of Arbitration (PCA) shall administer the proceedings. The Secretary General of the PCA shall act as the appointing authority. The number of arbitrators is [insert “one”][or][insert “three”]. The language of the arbitration is [insert “English”][or][insert other language]. The place of the arbitration shall be [insert “The Hague”][or][insert other location].

14.06 Assignment and Novation

Neither Party may assign, transfer, or novate its rights or obligations under this Agreement to any third Party without the prior written consent of the other Party, such consent not to be unreasonably withheld except that the Seller may assign the right to receive Annual Payments and shall promptly notify the Buyer of such assignment. Any other such purported assignment or transfer without consent as specified herein shall be deemed ineffective and void.

1.39 Sale and Purchase Only

The Buyer and the Seller hereby irrevocably acknowledge that the relationship created pursuant to this Agreement is one of Seller and Buyer on an arm's length basis.  For the avoidance of all doubt, the Parties agree (and have relied upon in entering into this Agreement) that there are no fiduciary duties owed to one another by virtue of this Agreement.

1.40 Survival of Provisions

The respective rights and obligations of the Parties contained within clauses 8.02(b) (Project Participation); 9.01(d) (Force Majeure); 10.03 (Buyer Remedies for an Event of  Default); 10.04 (Seller Remedies for an Event of  Default); 10.05 (Calculation of Market Price); 11.04 (Consequences of Termination); and Articles XII (Non-Recourse and Limitation of Liability); XIII (Confidentiality and Non-Disclosure); and XIV (Miscellaneous Provisions) of this Agreement shall survive any termination under this Agreement.

1.41 Waiver

Failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise or enforcement of any right, power or remedy provided by law or under this Agreement by any Party shall not in any way preclude, or operate as a waiver of, any exercise or enforcement, or further exercise or enforcement of that or any other right, power or remedy provided by law or under this Agreement.

1.42 United Nations Convention on Contracts for the International Sale of Goods [and Contracts (Rights of Third Parties) Act]

(a) The United Nations Convention on Contracts for the International Sale of Goods (1980) shall not apply to this Agreement.

(b) [The Contracts (Rights of Third Parties) Act 1999 shall not apply to this Agreement.]

1.43 Entire Agreement

Subject to any terms implied by law, this Agreement represents the whole and only agreement between the Parties in relation to the sale and purchase of the Contracted CERs and supersedes any previous agreement (whether written or oral) between the Parties in relation to the subject matter of any such document. 

1.44 Severance

If the whole or part of any provision of this Agreement is held illegal, unenforceable or otherwise invalid, that provision or part of it shall be deemed to be severed from this Agreement and the remainder of the Agreement shall remain in effect.

1.45 Execution in counterparts; Language

This Agreement shall be executed in two counterparts in the [English] language, each of which shall be an original.

	Signed for and on behalf of 
	
	Signed for and on behalf of

	[insert Seller’s name]
	
	[insert Buyer’s name]

	By its duly authorised representative
	
	by its duly authorised representative:

	
	
	

	
	
	

	
	
	

	Signature of authorised representative
	
	Signature of authorised representative

	
	
	

	
	
	

	Name of authorised representative
(please print) 
	
	Name of authorised representative
(please print)

	
	
	

	
	
	

	
	
	

	Signature of authorised representative
	
	Signature of authorised representative

	
	
	

	
	
	

	Name of authorised representative
(please print)
	
	Name of authorised representative
(please print)


Annex 1

DESCRIPTION OF THE PROJECT
	(a) The Project is:
	_________________________

	(b) The Host Country is:
	_________________________


Annex 2

DEFINITIONS

The terms used in this agreement shall have the following meanings: 

Advance Payment means the payment defined in clause 4.03(a);

Agreement means this Certified Emission Reductions Sale and Purchase Agreement;

Annual Payment means the payment by the Buyer to the Seller each Year for CERs Delivered in accordance with this Agreement;

Applicable Law means the law of [insert country];
Bankruptcy Proceedings means in relation to any person:

(a) the filing of a petition or commencement of proceedings under any insolvency, bankruptcy or similar law, which is not dismissed or stayed within 30 days; or

(b) such person is (or is deemed for the purposes of any law applicable to it to be) insolvent or  unable to pay its debts as they fall due; or

(c) such person stops, suspends or threatens to stop or suspend payment of all or a material part of its indebtedness or begins negotiations or takes any other step with a view to the deferral, rescheduling or other readjustment of all or a material part of its indebtedness;

Business Day means any ordinary business day between 1 January and 31 December on which the Seller and Buyer are open for business in [insert country] and [insert country];    

Certified Emission Reduction or CER means a unit pursuant to the Clean Development Mechanism and all other relevant Kyoto Protocol Rules which is equal to one metric tonne of carbon dioxide equivalent;

Clean Development Mechanism or CDM means the mechanism defined under Article 12 of the Kyoto Protocol;

CDM EB Event means a decision or omission made by the CDM Executive Board after the date of this Agreement that prevents a Party from performing an obligation under this Agreement;

Change of Law Event means a material adverse change in a law, rule, act or regulation of whatever nature in the Host Country or [insert buyer’s country] after the date of execution of this Agreement that prevents entirely a Party from performing an obligation under this Agreement;
Conditions Precedent means the events referred to as such in clause 2.01;
Consents means any consent, registration, filing, license, permit, approval, authorization or exemption from, by or with a competent authority, required for the construction, maintenance or operation of the Project, as well as any and all corporate authorizations required to enter into this Agreement; 

Contracted CERs means the CERs Issued for the Project and generated before 1 January 2013 and sold by the Seller under this Agreement in accordance with clause 3.01(a), and includes all rights, title and interest in, and other associated benefits in relation to those CERs;

COP means the conference of the parties to the UNFCCC;

Crediting Period has the meaning given it in the Kyoto Protocol Rules; 

Delivery, Deliver and Delivered means the Buyer’s receipt of Contracted CERs into the Registry Account; 

Cure Period has the meaning ascribed thereto in clause 10(2) (c); 

Delivery Failure means the Seller's failure, for any reason except a Force Majeure Event, to Deliver to the Buyer in any Year [[insert amount] or [%] or [sufficient]] Contracted CERs to fulfil the Target Amount for that Year or the full amount of the Target Amount before [insert date]; 

Designated Operational Entity means an entity designated by the COP serving as the meeting of the parties to the Kyoto Protocol as qualified to conduct Validation for proposed CDM project activities in the same sector as the Project or to conduct Verification and certification of GHG Reductions from CDM project activities in the same sector as the Project;

Delivery Path Failure means the occurrence at any time of any of the following:

(a) a failure of the International Transaction Log (“ITL”) that renders the transfer of CERs impossible; 
(b) the dissolution or cease in operations of the CDM Executive Board or of the CDM registry administrator; or 
(c) a failure of the national registry in which the Registry Account has been established.
Encumbrance means any mortgage, charge, pledge, lien, assignment, security interest, title retention, preferential right, trust arrangement, contractual right of set-off or any other security agreement or arrangement in favour of any person by way of security for the payment of a debt or any other monetary obligation;  

Event of Default means an event specified as such in clause 1o.01;

Executive Board means the executive board of the Clean Development Mechanism that is established by the Kyoto Protocol Rules;

Financing Agreement means an agreement relating to the financing of the Project to

be entered into between the Seller and a Financing Institution;
Financing Institution means the bank or financial institution or consortium of banks or financial institutions that enters into the Financing Agreement with the Seller;

Force Majeure means:

(a) any act of God, peril of the sea, war, riot, insurrection, civil commotion, martial law, flood, earthquake, lightning, fire, storm, accumulation of snow and ice, epidemic, quarantine, radiation, radioactive contamination or national general strike; or

(b) the occurrence of any CDM EB Event; or
(c) the occurrence of a Delivery Path Failure; or 

(d) [any Project malfunction related to the capacity of the Project to generate GHG Reductions, including malfunction of machinery and equipment on the Project site; or]

(e) any other circumstance beyond the reasonable control of the Buyer or Seller (including a Change of Law Event), as the case may be, that interferes with the Buyer or Seller’s ability to perform its obligations under this Agreement,

that is not attributable to the Buyer or Seller’s own wilful misconduct or gross negligence,  but does not include the fact that a Party lacks funds;

Governmental Entity means the Government of the Seller’s or Buyer’s country and any department, branch, authority, agency, board, commission, bureau or other instrument thereof;

GHG Reduction means the removal, sequestration, reduction, or avoidance of greenhouse gases by the Project below the Project baseline and measured in tonnes of carbon dioxide equivalent, which have been generated in a manner consistent with the CDM;

Host Country means the country in which the Project is located;

Initial Verification Report means a report that is the result of an assessment of a Designated Operational Entity which confirms that the Registered Project is being implemented in accordance with the Project Design Document and Kyoto Protocol Rules such that the Project can be expected to generate GHG Reductions that could be subsequently certified as CERs; 

Intentional Breach means breach of obligations under this Agreement by a Party that is the result of; 

(a) an act or omission made with the intent to breach the Party’s obligations under this Agreement; or 

(b) conduct by the Party in breach that recklessly disregards the rights of the other Party under this Agreement;  

International Transaction Log or ITL has the meaning ascribed thereto under the Kyoto Protocol Rules;
Issuance or Issued means the issuance of CERs for the Project by the CDM registry administrator into the pending account of the Executive Board in the CDM registry, prior to those CERs being forwarded to Project Participants;

Kyoto Protocol or Protocol means the protocol to the UNFCCC adopted at the Third Conference of the Parties to the UNFCCC in Kyoto, Japan on 11 December 1997;

Kyoto Protocol Rules means the UNFCCC, Kyoto Protocol,  any relevant decisions, guidelines, modalities and procedures made pursuant to them (including decisions of the Executive Board) and of successor international agreements and which include those rules specifically required to be met for the Issuance;

Letter of Approval means the written approval of a Project provided by a designated national authority in accordance with the Kyoto Protocol Rules; 

Letter of Credit means a revolving letter of credit in the amount of not less than [insert amount] [to be substantially in the form set out in Annex 5]; 

Market Price means the price for comparable CERs determined in accordance with clause 10.05;  
Parties means both the Buyer and the Seller together;

Party means the Buyer or the Seller individually; 

Payment Default means the failure to make payment due under this Agreement; 

Project means the project described in Annex 1 of this Agreement and the Project Design Document at the time of Registration;

Project Commissioning means the date on which the Project is fully operational and capable of generating GHG Reductions; 

Project Design Document means the document that describes part or all of the Project as a project activity to be submitted for Validation and Registration in accordance with the Kyoto Protocol Rules;

Project Development Costs means the costs set out in Annex 4;

Project Participant means a person referred to as such in the Project Design Document in accordance with the Kyoto Protocol Rules;

Registration means the formal acceptance by the Executive Board of the Project as a CDM project activity;

Registry Account means the account in the CDM registry or a national registry account nominated by the Buyer in clause 4.01(c);

Replacement CERs means CERs generated by a project activity other than the Project with the same validity for the Buyer as the Contracted CERs, and which when Delivered to the Buyer are intended  to be Delivered as Contracted CERs; 

Share of Proceeds means any CERs deducted by the CDM registry administrator or any fee due upon Issuance under the Kyoto Protocol Rules to cover administrative expenses or to assist in meeting costs of adaptation; 

Spot Price means the price for comparable CERs calculated in accordance with clause 3.02(b); 

Target Amount means the minimum number of CERs set out in Annex 3 which the Seller has agreed to Deliver to the Buyer on or before [insert date] each Year as a part of the Contracted CERs in accordance with this Agreement;
Taxes means any tax, duty, fee, assessment or charge of any kind imposed by any Governmental Entity, including a sales tax, purchase tax, income tax, turnover tax or value-added tax, whether in effect at the date of this Agreement or thereafter imposed, together with any interest and any penalties, additions to tax or additional amounts with respect thereto; 

United Nations Framework Convention on Climate Change or UNFCCC means the United Nations Framework Convention on Climate Change adopted in New York on 9 May 1992;

Unit Price shall mean the price for each Contracted CER as agreed under clause 3.02; 

Validation means the process of independent evaluation of the Project by a Designated Operational Entity in accordance with the Kyoto Protocol Rules; 

Verification means the periodic assessment by a Designated Operational Entity of the amount of GHG Reductions generated by the Project since the last Verification or, in the case of the first Verification, since the earlier of the date of this Agreement or the start of the Crediting Period; 

Verification Report means the written report prepared by the Designated Operational Entity that describes the results of the Verification;

Year means a calendar year commencing January first (1st) and ending December thirty-first (31st).

Annex 3 

TARGET AMOUNTS

	Last date for Delivery
	Target Amount

	[insert date], 2007
	

	[insert date], 2008
	

	[insert date], 2009
	

	[insert date], 2010
	

	[insert date], 2011
	

	[insert date], 2012
	

	[insert date], 2013
	

	Total
	


Annex 4

PROJECT DEVELOPMENT COSTS
1. Project Development Costs

The Buyer agrees to advance [or reimburse] the following amounts to cover the Project Development Costs of the Seller:

	
	Activity
	Costs (in €/$/__)


	Payment Trigger

	
	
	
	

	(i)
	Feasibility study
	
	

	(ii)
	PDD
	
	

	(iii)
	Pre-Validation
	
	         

	(iv)
	Validation
	
	

	(v)
	Registration
	
	   

	(vii)
	Initial Verification  Report
	
	

	(vi)
	Verification
	
	

	
	Total
	
	 


[Annex 5

FORM

LETTER OF CREDIT]
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� Only applicable if English Law is the governing law
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